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Note on Regulation CC

In the Code of Federal Regulations, the com
mentary on Regulation CC is set out separate
ly as appendix E. In the version of Regulation 
CC that follows, each section of the regulation 
is followed by the commentary on that sec
tion. The beginning of each commentary sec
tion is clearly labeled “Commentary,” and the 
running head at the top of each page indicates 
whether the text on that page is regulation or 
commentary.

The commentary provides background ma
terial to explain the Board’s intent in adopting 
a particular part of the regulation. It also pro
vides examples to help readers understand 
how a particular requirement is to work. Un

der section 611(e) of the Expedited Funds 
Availability Act (12 USC 4010(e)), no provi
sion of section 611—

imposing any liability shall apply to any act done or 
omitted in good faith conformity with any rule, reg
ulation, or interpretation thereof by the Board of 
Governors of the Federal Reserve System, notwith
standing the fact that after such act or omission has 
occurred, such rule, regulation, or interpretation is 
amended, rescinded, or determined by judicial or 
other authority to be invalid for any reason.

The commentary is an “interpretation” of the 
regulation by the Board within the meaning of 
section 611.
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SUBPART A—GENERAL

SECTION 229.1—Authority and 
Purpose; Organizatior

(a) Authority and purpose. This part (Regu
lation CC; 12 CFR part 229) is issued by the 
Board of Governors of the Federal Reserve 
System (“Board”) to implement the Expedit
ed Funds Availability Act (“act”) (title VI of 
Pub. L. 100-86), as amended by section 1001 
of the Cranston-Gonzales National Afford
able Housing Act of 1990 (Pub. L. 101-625) 
and sections 212(h), 225, and 227 of the Fed
eral Deposit Insurance Corporation Improve
ment Act of 1991 (Pub. L. 102-242).

(b) Organization. This part is divided into 
subparts and appendixes as follows—

(1) Subpart A contains general informa
tion. It sets forth—

(i) The authority, purpose, and 
organization;
(ii) Definition of terms; and
(iii) Authority for administrative en
forcement of this part’s provisions.

(2) Subpart B of this part contains rules 
regarding the duty of banks to make funds 
deposited into accounts available for with
drawal, including both temporary and per
manent availability schedules. Subpart B of 
this part also contains rules regarding ex
ceptions to the schedules, disclosure of- 
funds-availability policies, payment of in
terest, liability of banks for failure to com
ply with subpart B of this part, and other 
matters.
(3) Subpart C of this part contains rules to

f  In this publication, the commentary is interwoven with 
the regulation rather than set out as a separate appendix. 
The commentary for each section of the regulation immedi
ately follows that section.
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§229.1 Regulation CC

expedite the collection and return of checks 
by banks. These rules cover the direct re
turn of checks, the manner in which the 
paying bank and returning banks must re
turn checks to the depositary bank, notifica
tion of nonpayment by the paying bank, 
rules regarding indorsement and present
ment, the liability of banks for failure to 
comply with subpart C of this part, and 
other matters.

4
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Regulation CC § 229.2

SECTION 229.2—Definitions

As used in this part, unless the context re
quires otherwise:

(a) “Account” means a deposit as defined in 
12 CFR 204.2(a) (1) (i) that is a transaction 
account as described in 12 CFR 204.2(e). As 
defined in these sections, “account” generally 
includes accounts at a bank from which the 
account holder is permitted to make transfers 
or withdrawals by negotiable or transferable 
instrument, payment order of withdrawal, 
telephone transfer, electronic payment, or 
other similar means for the purpose of making 
payments or transfers to third persons or oth
ers. “Account” also includes accounts at a 
bank from which the account holder may 
make third-party payments at an ATM, re
mote service unit, or other electronic device, 
including by debit card, but the term does not 
include savings deposits or accounts described 
in 12 CFR 204.2(d)(2) even though such ac
counts permit third-party transfers. An ac
count may be in the form of—

(1) A demand deposit account,
(2) A negotiable order of withdrawal ac
count,
(3) A share draft account,
(4) An automatic transfer account, or
(5) Any other transaction account de
scribed in 12 CFR 204.2(e).

“Account” does not include an account where 
the account holder is a bank, where the ac
count holder is an office of an institution de
scribed in paragraphs (e)(1 ) through (e)(6 )  
of this section or an office of a “foreign bank” 
as defined in section 1 (b) of the International 
Banking Act (12 USC 3101) that is located 
outside the United States, or where the direct 
or indirect account holder is the Treasury of 
the United States.

(b) “Automated clearinghouse” or “ACH” 
means a facility that processes debit and cred
it transfers under rules established by a Feder
al Reserve Bank operating circular on auto
mated clearinghouse items or under rules of 
an automated clearinghouse association.

(c) “Automated teller machine” or “ATM” 
means an electronic device at which a natural 
person may make deposits to an account by

cash or check and perform other account 
transactions.

(d) “Available for withdrawal” with respect 
to funds deposited means available for all uses 
generally permitted to the customer for actu
ally and finally collected funds under the 
bank’s account agreement or policies, such as 
for payment of checks drawn on the account, 
certification of checks drawn on the account, 
electronic payments, withdrawals by cash, 
and transfers between accounts.

(e) “Bank” means—
(1) An “insured bank” as defined in sec
tion 3 of the Federal Deposit Insurance Act 
(12 USC 1813) or a bank that is eligible to 
apply to become an insured bank under sec
tion 5 of that act (12 USC 1815);
(2) A “mutual savings bank” as defined in 
section 3 of the Federal Deposit Insurance 
Act (12 USC 1813);
(3) A “savings bank” as defined in section 
3 of the Federal Deposit Insurance Act (12 
USC 1813);
(4) An “insured credit union” as defined 
in section 101 of the Federal Credit Union 
Act (12 USC 1752) or a credit union that is 
eligible to make application to become an 
insured credit union under section 201 of 
that act (12 USC 1781);
(5) A “member” as defined in section 2 of 
the Federal Home Loan Bank Act (12 USC 
1422);
(6) An “insured institution” as defined in 
section 401 of the National Housing Act 
(12 USC 1724) or an institution that is eli
gible to make application to become an in
sured institution under section 403 of that 
act (12 USC 1726); or
(7) An “agency” or “branch” of a “for
eign bank” as defined in section 1 (b) of the 
International Banking Act (12 USC 3101).

For purposes of subpart C and, in connection 
therewith, subpart A, the term “bank” also 
includes any person engaged in the business of 
banking, including a Federal Reserve Bank, a 
Federal Home Loan Bank, and a state or unit 
of general local government to the extent that 
the state or unit of general local government 
acts as a paying bank. Unless otherwise speci
fied, the term “bank” includes all of a bank’s

5
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§ 229.2 Regulation CC

offices in the United States, but not offices lo
cated outside the United States.

(f) “Banking day” means that part of any 
business day on which an office of a bank is 
open to the public for carrying on substantial
ly all of its banking functions.

(g) “Business day” means a calendar day other 
than a Saturday or a Sunday, January 1, the 
third Monday in January, the third Monday in 
February, the last Monday in May, July 4, the 
first Monday in September, the second Monday 
in October, November 11, the fourth Thursday 
in November, or December 25. If January 1, 
July 4, November 11, or December 25 fall on a 
Sunday, the next Monday is not a business day.

(h) “Cash” means United States coins and 
currency.

(i) “Cashier’s check” means a check that 
is—

(1) Drawn on a bank;
(2) Signed by an officer or employee of the 
bank on behalf of the bank as drawer;
(3) A direct obligation of the bank; and
(4) Provided to a customer of the bank or 
acquired from the bank for remittance 
purposes.

(j) “Certified check” means a check with re
spect to which the drawee bank certifies by 
signature on the check of an officer or other 
authorized employee of the bank that—

( 1 )  (i) The signature of the drawer on the 
check is genuine; and
(ii) The bank has set aside funds that—

(A ) Are equal to the amount of the 
check, and
(B) Will be used to pay the check; 

or
(2) The bank will pay the check upon 
presentment.

(k) “Check” means—
(1) A negotiable demand draft drawn on 
or payable through or at an office of a bank;
(2) A negotiable demand draft drawn on a 
Federal Reserve Bank or a Federal Home 
Loan Bank;
(3) A negotiable demand draft drawn on 
the Treasury of the United States;
(4) A demand draft drawn on a state govern

ment or unit of general local government that 
is not payable through or at a bank;
(5) A United States Postal Service money 
order; or
(6) A traveler’s check drawn on or pay
able through or at a bank.

The term “check” does not include a noncash 
item or an item payable in a medium other 
than United States money. A draft may be a 
check even though it is described on its face 
by another term, such as “money order.” For 
purposes of subpart C, and in connection 
therewith, subpart A, of this part, the term 
“check” also includes a demand draft of the 
type described above that is nonnegotiable.

(/) “Check clearinghouse association” means 
any arrangement by which three or more par
ticipants exchange checks on a local basis, in
cluding an entire metropolitan area. The term 
“check clearinghouse association” may in
clude arrangements using the premises of a 
Federal Reserve Bank, but it does not include 
the handling of checks for forward collection 
or return by a Federal Reserve Bank.

(m) “Check-processing region” means the 
geographical area served by an office of a Fed
eral Reserve Bank for purposes of its check
processing activities.

(n) “Consumer account” means any account 
used primarily for personal, family, or house
hold purposes.

(o) “Depositary bank” means the first bank 
to which a check is transferred even though it 
is also the paying bank or the payee. A check 
deposited in an account is deemed to be trans
ferred to the bank holding the account into 
which the check is deposited, even though the 
check is physically received and indorsed first 
by another bank.

(p) “Electronic payment” means a wire 
transfer or an ACH credit transfer.

(q) “Forward collection” means the process 
by which a bank sends a check on a cash basis 
to the paying bank for payment.

(r) “Local check” means a check payable by 
or at a local paying bank, or a check payable 
by a nonbank payor and payable through a 
local paying bank.
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Regulation CC § 229.2

(s) “Local paying bank” means a paying 
bank that is located in the same check-pro- 
cessing region as the physical location of—

(1) The branch or proprietary ATM of the 
depositary bank in which that check was 
deposited; or
(2) Both the branch of the depositary bank 
at which the account is held and the non
proprietary ATM at which the check is 
deposited.

(t) “Merger transaction” means—
(1) A merger or consolidation of two or 
more banks; or
(2) The transfer of substantially all of the 
assets of one or more banks or branches to 
another bank in consideration of the as
sumption by the acquiring bank of substan
tially all of the liabilities of the transferring 
banks, including the deposit liabilities.

(u) “Noncash item” means an item that 
would otherwise be a check, except that—

(1) A passbook, certificate, or other docu
ment is attached;
(2) It is accompanied by special instruc
tions, such as a request for special advice of 
payment or dishonor;
(3) It consists of more than a single thick
ness of paper, except a check that qualifies 
for handling by automated check-process
ing equipment; or
(4) It has not been preprinted or post- 
encoded in magnetic ink with the routing 
number of the paying bank.

(v) “Nonlocal check” means a check payable 
by, through, or at a nonlocal paying bank.

(w) “Nonlocal paying bank” means a paying 
bank that is not a local paying bank with re
spect to the depositary bank.

(x) “Nonproprietary ATM” means an ATM 
that is not a proprietary ATM.

(y) “Participant” means a bank that—
(1) Is located in the geographic area 
served by a check clearinghouse associa
tion; and
(2) Both collects and receives for payment 
checks through the check clearinghouse as
sociation either directly or through another 
participant.

(z) “Paying bank” means—
(1) The bank by which a check is payable, 
unless the check is payable at another bank 
and is sent to the other bank for payment or 
collection;
(2) The bank at which a check is payable 
and to which it is sent for payment or 
collection;
(3) The Federal Reserve Bank or Federal 
Home Loan Bank by which a check is 
payable;
(4) The bank through which a check is 
payable and to which it is sent for payment 
or collection, if the check is not payable by 
a bank; or
(5) The state or unit of general local gov
ernment on which a check is drawn and to 
which it is sent for payment or collection.

For purposes of subpart C, and in connection 
therewith, subpart A, “paying bank” includes 
the bank through which a check is payable 
and to which the check is sent for payment or 
collection, regardless of whether the check is 
payable by another bank, and the bank whose 
routing number appears on a check in frac
tional or magnetic form and to which the 
check is sent for payment or collection.

(aa) “Proprietary ATM” means an ATM 
that is—

(1) Owned or operated by, or operated ex
clusively for, the depositary bank;
(2) Located on the premises (including 
the outside wall) of the depositary bank; or
(3) Located within 50 feet of the premises 
of the depositary bank, and not identified as 
being owned or operated by another entity.

If more than one bank meets the owned-or- 
operated criterion of paragraph (1) of this 
definition, the ATM is considered proprietary 
to the bank that operates it.

(bb) “Qualified returned check” means a re
turned check that is prepared for automated 
return to the depositary bank by placing the 
check in a carrier envelope or placing a strip 
on the check and encoding the strip or enve
lope in magnetic ink. A qualified returned 
check need not contain other elements of a 
check drawn on the depositary bank, such as 
the name of the depositary bank.

(cc) “Returning bank” means a bank (other
7
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§ 229.2 Regulation CC

than the paying or depositary bank) handling 
a returned check or notice in lieu of return. A 
returning bank is also a collecting bank for 
purposes of UCC 4-202(b).

(dd) “Routing number” means—
(1) The number printed on the face of a 
check in fractional form or in nine-digit 
form; or
(2) The number in a bank’s indorsement in 
fractional or nine-digit form.

(ee) “Similarly situated bank” means a bank 
of similar size, located in the same communi
ty, and with similar check-handling activities 
as the paying bank or returning bank.

(ff) “State” means a state, the District of Co
lumbia, Puerto Rico, or the U.S. Virgin 
Islands.

(gg) “Teller’s check” means a check provid
ed to a customer of a bank or acquired from a 
bank for remittance purposes, that is drawn 
by the bank, and drawn on another bank or 
payable through or at a bank.

(hh) “Traveler’s check” means an instru
ment for the payment of money that—

(1) Is drawn on or payable through or at a 
bank;
(2) Is designated on its face by the term 
“traveler’s check” or by any substantially 
similar term or is commonly known and 
marketed as a traveler’s check by a corpora
tion or bank that is an issuer of traveler’s 
checks;
(3) Provides for a specimen signature of 
the purchaser to be completed at the time of 
purchase; and
(4) Provides for a countersignature of the 
purchaser to be completed at the time of 
negotiation.

(ii) “Uniform Commercial Code,” “Code,” 
or “UCC” means the Uniform Commercial 
Code as adopted in a state.

(jj) “United States” means the states, includ
ing the District of Columbia, the U.S. Virgin 
Islands, and Puerto Rico.

(kk) “Unit of general local government” 
means any city, county, parish, town, town
ship, village, or other general-purpose politi
cal subdivision of a state. The term does not

include special-purpose units of government, 
such as school districts or water districts.

(//) “Wire transfer” means an unconditional 
order to a bank to pay a fixed or determinable 
amount of money to a beneficiary upon re
ceipt or on a day stated in the order, that is 
transmitted by electronic or other means 
through the Federal Reserve Communications 
System, the New York Clearing House Inter
bank Payments System, other similar net
work, between banks, or on the books of a 
bank. “Wire transfer” does not include an 
electronic fund transfer as defined in section 
902(f) of the Electronic Fund Transfer Act 
(15 USC 1693a(6)).

(mm) Unless the context requires otherwise, 
the terms not defined in this section have the 
meanings set forth in the UCC.

8
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COMMENTARY

SECTION 229.2—Definitions

Section 229.2 defines the terms used in the 
regulation. For the most part, terms are de
fined as they are in section 602 of the Expedit
ed Funds Availability Act (12  USC 4 0 01). 
The Board has made a number of changes for 
the sake of clarity, to conform the terminolo
gy to that which is familiar to the banking 
industry, to define terms that are not defined 
in the act, and to carry out the purposes of the 
act. The Board has also incorporated by refer
ence the definitions of the Uniform Commer
cial Code where appropriate. Some of the 
Regulation CC definitions are self-explanatory 
and therefore are not discussed in this 
commentary.

2(a) Account

The act defines account to mean “a demand 
deposit account or similar transaction account 
at a depository institution.” The regulation 
defines “account” in terms of the definition of 
“transaction account” in the Board’s Regula
tion D (12  CFR 2 04). The definition of “ac
count” in Regulation CC, however, excludes 
certain deposits, such as nondocumentary ob
ligations (see  12 CFR 2 0 4 .2 (a ) ( l ) ( v i i ) ) ,  that 
are covered under the definition of “transac
tion account” in Regulation D. The definition 
applies to accounts with general third-party 
payment powers but does not cover time de
posits or savings deposits, including money 
market deposit accounts, even though they 
may have limited third-party payment pow
ers. The Board believes that it is appropriate 
to exclude these accounts because of the refer
ence to demand deposits in the act, which sug
gests that the act is intended to apply only to 
accounts that permit unlimited third-party 
transfers.

The term “account” also differs from the 
definition of “transaction account” in Regula
tion D because the term “account” refers to 
accounts held at banks. Under subparts A and 
C, the term “bank” includes not only any “de
pository institution,” as defined in the act, but 
also any person engaged in the business of 
banking, such as a Federal Reserve Bank, a

Federal Home Loan Bank, or a private banker 
that is not subject to Regulation D. Thus ac
counts at these institutions benefit from the 
expeditious-return requirements of subpart C.

Interbank deposits, including accounts of 
offices of domestic banks or foreign banks lo
cated outside the United States, and direct 
and indirect accounts of the United States 
Treasury (including Treasury General Ac
counts and Treasury Tax and Loan Deposit 
Accounts) are exempt from Regulation CC.

2(b) Automated Clearinghouse (ACH)

The Board has defined “automated clearing
house” as a facility that processes debit and 
credit transfers under rules established by a 
Federal Reserve Bank operating circular gov
erning automated clearinghouse items or the 
rules of an ACH association. ACH credit 
transfers are included in the definition of 
“electronic payment.”

The reference to “credit transfers” and 
“debit transfers” does not refer to the corre
sponding credit and debit entries that are part 
of the same transaction, but to different kinds 
of ACH payments. In an ACH credit transfer, 
the originator orders that its account be debit
ed and another account credited. In an ACH 
debit transfer, the originator, with prior au
thorization, orders another account to be deb
ited and the originator’s account to be 
credited.

A facility that handles only “wire transfers” 
(defined elsewhere) is not an ACH.

2(c) Automated Teller Machine

“Automated teller machine (ATM )” is not 
defined in the act. The regulation defines an 
ATM as an electronic device at which a natu
ral person may make deposits to an account 
by cash or check and perform other account 
transactions. Point-of-sale terminals, ma
chines that only dispense cash, night deposito
ries, and lobby deposit boxes are not ATMs 
within the meaning of the definition, either be
cause they do not accept deposits of cash or 
checks (e.g., point-of-sale terminals and cash 
dispensers) or because they only accept de
posits (e.g., night depositories and lobby box
es) and cannot perform other transactions. A 
lobby deposit box or similar receptacle in
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which written payment orders or deposits 
may be placed is not an ATM.

A facility may be an ATM within this defi
nition even if it is a branch under state or 
federal law, although an ATM is not a branch 
as that term is used in this regulation.

2(d) Available for Withdrawal

Under this definition, when funds become 
“available for withdrawal,” the funds may be 
put to all uses for which the customer may use 
actually and finally collected funds in the cus
tomer’s account under the customer’s account 
agreement with the bank. Examples of such 
uses include payment of checks drawn on the 
account, certification of checks, electronic 
payments, and cash withdrawals. Funds are 
available for these uses notwithstanding provi
sions of other law that may restrict the use of 
uncollected funds (e.g., 18 USC 1004; 12 USC 
331).

If a bank makes funds available to a cus
tomer for a specific purpose (such as paying 
checks that would otherwise overdraw the 
customer’s account and be returned for insuf
ficient funds) before the funds must be made 
available under the bank’s policy or this regu
lation, it may nevertheless apply a hold con
sistent with this regulation to those funds for 
other purposes (such as cash withdrawals). 
For purposes of this regulation, funds are con
sidered available for withdrawal even though 
they are being held by the bank to satisfy an 
obligation of the customer other than the cus
tomer’s potential liability for the return of the 
check. For example, funds are available for 
withdrawal even though they are being held 
by a bank to satisfy a garnishment, tax levy, 
or court order restricting disbursements from 
the account, or to satisfy the customer’s liabil
ity arising from the certification of a check, 
sale of a cashier’s or teller’s check, guaranty 
or acceptance of a check, or similar 
transaction.

2(e) Bank

The act uses the term “depository 
institution,” which it defines by reference 
to section 19(b)(1) (A ) (i) through (vi) of 
the Federal Reserve Act (12 USC
461 (b )(1 ) (A )( i)  through (v i)). This regula- 
10

tion uses the term “bank,” a term that con
forms to the usage the Board has previously 
adopted in Regulation J. “Bank” is also used 
in article 4 of the Uniform Commercial Code.

“Bank” is defined to include depository in
stitutions, such as commercial banks, savings 
banks, savings and loan associations, and 
credit unions as defined in the act, and U.S. 
branches and agencies of foreign banks. For 
purposes of subpart B, the term does not in
clude corporations organized under section 
25(a) of the Federal Reserve Act, 12 USC 
611-631 (Edge corporations) or corporations 
having an agreement or undertaking with the 
Board under section 25 of the Federal Reserve 
Act, 12 USC 601-604a (agreement corpora
tions). For purposes of subpart C, and in con
nection therewith, subpart A, any Federal Re
serve Bank, Federal Home Loan Bank, or any 
other person engaged in the business of bank
ing is regarded as a bank. The phrase “any 
other person engaged in the business of bank
ing” is derived from UCC section 1-201(4), 
and is intended to cover entities that handle 
checks for collection and payment, such as 
Edge and agreement corporations, commer
cial lending companies under 12 USC 3101, 
certain industrial banks, and private bankers, 
so that virtually all checks will be covered by 
the same rules for forward collection and re
turn, even though they may not be covered by 
the requirements of subpart B. For the pur
poses of subpart C, and in connection there
with, subpart A, the term may also include a 
state or a unit of general local government to 
the extent that it pays warrants or other drafts 
drawn directly on the state or local govern
ment itself, and the warrants or other drafts 
are sent to the state or local government for 
payment or collection.

Unless otherwise specified, the term “bank” 
includes all of a bank’s offices in the United 
States. The regulation does not cover foreign 
offices of U.S. banks.

2(f) and (g) Banking Day and Business 
Day

The act defines “business day” as any day ex
cluding Saturdays, Sundays, and legal holi
days. “Legal holiday,” however, is not 
defined, and the variety of local holidays, to
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gether with the practice of some banks to 
close midweek, makes the act’s definition diffi
cult to apply. The Board believes that two 
kinds of business days are relevant. First, 
when determining the day when funds are de
posited or when a bank must perform certain 
actions (such as returning a check), the focus 
should be on a day that the bank is actually 
open for business. Second, when counting 
days for purposes of determining when funds 
must be available under the regulation or 
when notice of nonpayment must be received 
by the depositary bank, there would be confu
sion and uncertainty in trying to follow the 
schedule of a particular bank, and there is less 
need to identify a day when a particular bank 
is open. Most banks that act as intermediaries 
(large correspondents and Federal Reserve 
Banks) follow the same holiday schedule. Ac
cordingly, the regulation has two definitions: 
“business day” generally follows the standard 
Federal Reserve holiday schedule (which is 
followed by most large banks), and “banking 
day” is defined to mean that part of a business 
day on which a bank is open for substantially 
all of its banking activities.

The definition of “banking day” corre
sponds to the definition of banking day in 
UCC 4-104(a)(3), except that a banking day 
is defined in terms of a “business day.” Thus, 
if a bank is open on Saturday, Saturday might 
be a banking day for purposes of the UCC, 
but it would not be a banking day for purpos
es of Regulation CC because Saturday is never 
a “business day” under the regulation.

The definition of “banking day” is phrased 
in terms of when “an office of a bank is open” 
to indicate that a bank may observe a banking 
day on a per-branch basis. A deposit made at 
an ATM or off-premise facility (such as a re
mote depository or a lock box) is considered 
made at the branch holding the account into 
which the deposit is made for the purpose of 
determining the day of deposit. All other de
posits are considered made at the branch at 
which the deposit is received. For example, 
under section 229.19(a)(1), funds deposited 
at an ATM are considered deposited at the 
time they are received at the ATM. On a cal
endar day that is a banking day for the branch 
or other location of the depositary bank at 
which the account is maintained, a deposit re

ceived at an ATM before the ATM’s cut-off 
hour is considered deposited on that banking 
day, and a deposit received at an ATM after 
the ATM’s cut-off hour is considered deposit
ed on the next banking day of the branch or 
other location where the account is main
tained. On a calendar day that is not a bank
ing day for the account-holding location, all 
ATM deposits are considered received on that 
location’s next banking day. This rule for de
termining the day of deposit would also apply 
to a deposit to an off-premise facility, such as a 
night depository or lock box, which is consid
ered deposited when removed from the facil
ity and available for processing under section 
229.19(a) (3). If an unstaffed facility, such as a 
night depository or lock box, is on branch 
premises, the day of deposit is determined by 
the banking day at the branch at which the 
deposit is received, whether or not it is the 
branch at which the account is maintained.

2 (h )  Cash

“Cash” means U.S. coins and currency. The 
phrase in the act “including Federal Reserve 
notes” has been deleted as unnecessary. (See 
31 USC 5103.)

2 ( i)  Cashier’s Check

The regulation adds to the second item in the 
act’s definition of “cashier’s check” the 
phrase, “on behalf of the bank as drawer,” to 
clarify that the term “cashier’s check” is in
tended to cover only checks that a bank draws 
on itself. The definition of cashier’s check in
cludes checks provided to a customer of the 
bank in connection with customer deposit-ac
count activity, such as account disbursements 
and interest payments. The definition also in
cludes checks acquired from a bank by non
customers for remittance purposes, including 
loan-disbursement checks. Cashier’s checks 
provided to customers or others are often la
beled as “cashier’s check,” “officer’s check,” 
or “official check.” The definition excludes 
checks that a bank draws on itself for other 
purposes, such as to pay employees and ven
dors, and checks issued by the bank in con
nection with a payment service, such as a pay
roll or a bill-paying service. Cashier’s checks 
are generally sold by banks to substitute the
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bank’s credit for the customer’s credit and 
thereby enhance the collectibility of the 
checks. A check issued in connection with a 
payment service is generally provided as a 
convenience to the customer rather than as a 
guarantee of the check’s collectibility. In addi
tion, such checks are often more difficult to 
distinguish from other types of checks than 
are cashier’s checks as defined by this 
regulation.

2 (j)  Certified Check

The act defines a “certified check” as one to 
which a bank has certified that the drawer’s 
signature is genuine and that the bank has set 
aside funds to pay the check. Under the Uni
form Commercial Code, certification of a 
check means the bank’s signed agreement that 
it will honor the check as presented (UCC 3- 
409). The regulation defines “certified check” 
to include both the act’s and UCC’s 
definitions.

2 (k )  Check

“Check” is defined in section 602(7) of the 
act as a negotiable demand draft drawn on or 
payable through an office of a depository insti
tution located in the United States, excluding 
noncash items. The regulation includes six 
categories of instruments within the definition 
of check.

The first category is negotiable demand 
drafts drawn on or payable through or at an 
office of a bank. As the definition of “bank” 
includes only offices located in the United 
States, this category is limited to checks 
drawn on or payable through or at a banking 
office located in the United States.

The act treats drafts payable through a 
bank as checks, even though under the UCC 
the payable-through bank is a collecting bank 
to make presentment and is generally not au
thorized to make payment (UCC 4-106(a)). 
The act does not expressly address items that 
are payable at a bank. This regulation treats 
both payable-through and payable-at demand 
drafts as checks. The Board believes that 
treating demand drafts payable at a bank as 
checks will not have a substantial effect on the 
operations of payable at banks—by far the 
largest proportion of payable-at items are not 
12

negotiable demand drafts, but time items, 
such as commercial paper, bonds, notes, bank
er’s acceptances, and securities. These time 
items are not covered by the requirements of 
the act or this regulation. (The treatment of 
payable-through drafts is discussed in greater 
detail in connection with the definitions of 
“local check” and “paying bank.”)

The second category is checks drawn on 
Federal Reserve Banks and Federal Home 
Loan Banks. Principal and interest payments 
on federal debt instruments are often paid 
with checks drawn on a Federal Reserve Bank 
as fiscal agent of the United States, and these 
fiscal-agency checks are indistinguishable 
from other checks drawn on Federal Reserve 
Banks. (See 31 CFR 355.) Federal Reserve 
Bank checks are also used by some banks as 
substitutes for cashier’s or teller’s checks. 
Similarly, savings and loan associations often 
use checks drawn on Federal Home Loan 
Banks as teller’s checks. The definition of 
“check” includes checks drawn on Federal 
Home Loan Banks and Federal Reserve 
Banks because in many cases they are the 
functional equivalent of Treasury checks or 
teller’s checks.

The third and fourth categories of instru
ment included in the definition of “check” re
fer to government checks. The act refers to 
checks drawn on the U.S. Treasury, even 
though these instruments are not drawn on or 
payable through an office of a depository insti
tution, and checks drawn by state and local 
governments. The act also gives the Board au
thority to define functionally equivalent in
struments as “depository checks.”1 Thus, the 
act is intended to apply to instruments other 
than those that meet the strict definition of 
“check” in section 602(7) of the act. Checks 
and warrants drawn by states and local gov
ernments are often used for the purposes of 
making unemployment-compensation pay
ments and other payments that are important 
to the recipients. Consequently, the Board has 
expressly defined “check” to include drafts 
drawn on the U.S. Treasury and drafts or

l Section 602(11) of the act (12 USC 4001(11)) defines 
“depository check” as “any cashier’s check, certified check, 
teller’s check, and any other functionally equivalent instru
ment as determined by the Board.”
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warrants drawn by a state or a unit of general 
local government on itself.

The fifth category of instrument included in 
the definition of “check” is U.S. Postal Service 
money orders. These instruments are defined 
as checks because they are often used as a sub
stitute for checks by consumers, even though 
money orders are not negotiable under Postal 
Service regulations. The Board has not pro
vided specific rules for other types of money 
orders; these instruments are generally drawn 
on or payable through or payable at banks 
and are treated as checks on that basis.

The sixth and final category of instrument 
included in the definition of check is traveler’s 
checks drawn on or payable through or at a 
bank. “Traveler’s check” is defined in para
graph (hh) of this section. Finally, for the 
purposes of subpart C, and in connection 
therewith, subpart A, the definition of 
“check” includes nonnegotiable demand 
drafts because these instruments are often 
handled as cash items in the forward-collec
tion process.

The definition of “check” does not include 
an instrument payable in foreign currency 
(i.e., other than in United States money as 
defined in 31 USC 5101), a credit card draft 
(i.e., a sales draft used by a merchant or a 
draft generated by a bank as a result of a cash 
advance), or an ACH debit transfer. The defini
tion of check includes a check that a bank may 
supply to a customer as a means of accessing a 
credit line without the use of a credit card.

2 ( /)  Check Clearinghouse Association

The act defines a clearinghouse association as 
any arrangement by which participants ex
change deposited checks on a local basis, in
cluding an entire metropolitan area. The defi
nition includes informal arrangements where 
the participants have not formally constituted 
themselves as an association. The definition of 
check clearinghouse association excludes di
rect exchanges involving only two banks.

The act defines “clearinghouses” as local 
arrangements, which may cover an entire 
metropolitan area. In some cases, most nota
bly California, a single clearinghouse associa
tion sponsors separate exchanges in different 
metropolitan areas. For purposes of this regu

lation, each of those exchanges would be re
garded as a separate clearinghouse.

Using the premises of a Federal Reserve 
Bank to exchange checks does not constitute 
the handling of checks for collection by the 
Reserve Bank. Several clearinghouses meet at 
Reserve Banks to exchange checks among 
their members.

2 (m ) Check-Processing Region

The act defines this term as “the geographic 
area served by a Federal Reserve bank check 
processing center or such larger area as the 
Board may prescribe by regulations.” The 
Board has defined check-processing region as 
the territory served by one of the 48 Federal 
Reserve head offices, branches, or regional 
check-processing centers. Appendix A in
cludes a list of routing numbers arranged by 
Federal Reserve Bank office. The definition of 
check-processing region is key to determining 
whether a check is considered local or 
nonlocal.

2 (n )  Consumer A ccount

“Consumer account” is defined as an account 
used primarily for personal, family, or house
hold purposes. An account that does not meet 
the definition of “consumer account” is a non
consumer account. Both consumer and non
consumer accounts are subject to the require
ments of this regulation, including the 
requirement that funds be made available ac
cording to specific schedules and that the 
bank make specified disclosures of its avail
ability policies. Section 229.18(b) (Notices at 
Branch Locations) and section 229.18(e) 
(Notice of Changes in Policy) apply only to 
consumer accounts. Section 229.13(g)(2) 
(One-Time Exception Notice) and section 
229.19(d) (Use of Calculated Availability) 
apply only to nonconsumer accounts.

2 (o )  Depositary Bank

The regulation uses the term “depositary 
bank” rather than the term “receiving deposi
tory institution.” “Receiving depository insti
tution” is a term unique to the act, while “de
positary bank” is the term used in article 4 of 
the UCC and Regulation J.
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A depositary bank includes the bank in 
which the check is first deposited. If a foreign 
office of a U.S. or foreign bank sends checks to 
its U.S. correspondent bank for forward col
lection, the U.S. correspondent is the deposi
tary bank since foreign offices of banks are not 
included in the definition of “bank.”

If a customer deposits a check in its ac
count at a bank, the customer’s bank is the 
depositary bank with respect to the check. For 
example, if a person deposits a check into an 
account at a nonproprietary ATM, the bank 
holding the account into which the check is 
deposited is the depositary bank even though 
another bank may service the nonproprietary 
ATM and send the check for collection. (Un
der section 229.35 the depositary bank may 
agree with the bank servicing the nonproprie
tary ATM to have the servicing bank place its 
own indorsement on the check as the deposi
tary bank. For the purposes of subpart C, the 
bank applying its indorsement as the deposi
tary-bank indorsement on the check is the de
positary bank.)

For purposes of subpart B, a bank may act 
as both the depositary bank and the paying 
bank with respect to a check, if the check is 
payable by the bank in which it was deposited, 
or if the check is payable by a nonbank payor 
and payable through or at the bank in which 
it was deposited. A bank is also considered a 
depositary bank with respect to checks it re
ceives as payee. For example, a bank is a de
positary bank with respect to checks it re
ceives for loan repayment, even though these 
checks are not deposited in an account at the 
bank. Because these checks would not be “de
posited to accounts,” they would not be sub
ject to the availability or disclosure require
ments of subpart B.

2(p) Electronic Payment

“Electronic payment” is defined to mean a 
wire transfer as defined in section 229.2(11) 
or an ACH credit transfer. The act requires 
that funds deposited by wire transfer be made 
available for withdrawal on the business day 
following deposit but expressly leaves the defi
nition of the term “wire transfer” to the 
Board. Because ACH credit transfers fre
quently involve important consumer pay- 
14

ments, such as wages, the regulation requires 
that funds deposited by ACH credit transfers 
be available for withdrawal on the business 
day following deposit.

ACH debit transfers, even though they may 
be transmitted electronically, are not defined 
as electronic payments because the receiver of 
an ACH debit transfer has the right to return 
the transfer, which would reverse the credit 
given to the originator. Thus, ACH debit 
transfers are more like checks than wire trans
fers. Further, bank customers that receive 
funds by originating ACH debit transfers are 
primarily large corporations, which would 
generally be able to negotiate with their banks 
for prompt availability.

A point-of-sale transaction would not be 
considered an electronic payment unless the 
transaction was effected by means of an ACH 
credit transfer or wire transfer.

2(q) Forward Collection

“Forward collection” is defined to mean the 
process by which a bank sends a check to the 
paying bank for payment as distinguished 
from the process by which the check is re
turned after nonpayment. Noncash collections 
are not included in the term “forward 
collection.”

2(r) Local Check

“Local check” is defined as a check payable 
by or at a local paying bank, or, in the case of 
nonbank payors, payable through a local pay
ing bank. A check payable by a local bank but 
payable through a nonlocal bank is a local 
check. Conversely, a check payable through a 
local bank but payable by a nonlocal bank is a 
nonlocal check. Where two banks are named 
on a check and neither is designated as a pay- 
able-through bank, the check is considered 
payable by either bank and may be considered 
local or nonlocal depending on which bank it 
is sent to for payment. Generally, the deposi
tary bank may rely on the routing number to 
determine whether a check is local or nonlo
cal. Appendix A includes a list of routing 
numbers arranged by Federal Reserve Bank 
Office to assist persons in determining wheth
er or not such a check is local. If, however, a 
check is payable by one bank but payable
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through another bank, the routing number ap
pearing on the check will be that of the pay- 
able-through bank, not the paying bank. 
Many credit-union share drafts and certain 
other checks payable by banks are payable 
through other banks. In such cases, the rout
ing number cannot be relied on to determine 
whether the check is local or nonlocal. Until 
the labelling requirements in section 
229.36(e) for payable-through checks become 
effective on February 1, 1991, there may be 
cases where the payable-through bank will be 
designated only by routing number and will 
not be named on the check. In such cases also, 
the routing number may not be relied on to 
determine whether the check is local or nonlo
cal. For payable-through checks that meet the 
labelling requirements of section 229.36(e), 
the depositary bank may rely on the four-digit 
routing symbol of the paying bank that is 
printed on the face of the check as required by 
that section, e.g., in the title plate, but not on 
the first four digits of the payable-through 
bank’s routing number printed in magnetic 
ink in the MICR line or in fractional form, to 
determine whether the check is local or 
nonlocal.

2(s) Local Paying Bank

“Local paying bank” is defined as a paying 
bank located in the same check-processing re
gion as the branch or proprietary ATM of the 
depositary bank.

Examples

1. If a check that is payable by a bank that is 
located in the same check-processing region as 
the depositary bank is payable through a bank 
located in another check-processing region, 
the check is considered local or nonlocal de
pending on the location of the bank by which 
it is payable even if the check is sent to the 
nonlocal bank for collection.

2. The location of the depositary bank is de
termined by the physical location of the 
branch or proprietary ATM at which a check 
is deposited. If the branch of the depositary 
bank located in one check-processing region 
sends a check to the depositary bank’s central 
facility in another check-processing region,

and the central facility is in the same check
processing region as the paying bank, the 
check is still considered nonlocal. (See the 
commentary on definition of “paying bank.”)

For deposits at nonproprietary ATMs, a 
paying bank is a local paying bank only if the 
paying bank is located in the same check
processing region as the location of both the 
branch of the depositary bank at which the 
account is held and the nonproprietary ATM 
at which the check is deposited.

2(t) Merger Transaction

“Merger transaction” is a term used in sub
parts B and C in connection with transition 
rules for merged banks. It encompasses merg
ers, consolidations, and purchase/assumption 
transactions of the type that must usually be 
approved under the Bank Merger Act (12 
USC 1828) or similar statutes; it does not en
compass acquisitions of a bank under the 
Bank Holding Company Act (12 USC 1842) 
or section 408 of the National Housing Act 
(12 USC 1730a) where an acquired bank 
maintains its separate corporate existence.

Regulation CC adopts a one-year transition 
period for banks that are party to a merger 
transaction during which the merged banks 
will continue to be treated as separate entities. 
(See sections 229.19(g) and 229.40.)

2(u) Noncash Item

The act defines the term “check” to exclude 
noncash items, and defines “noncash items” 
to include checks to which another document 
is attached, checks accompanied by special in
structions, or any similar item classified as a 
noncash item in the Board’s regulation. To 
qualify as a noncash item, an item must be 
handled as such and may not be handled as a 
cash item by the depositary bank.

The regulation’s definition of “noncash 
item” also includes checks that consist of 
more than a single thickness of paper (except 
checks that qualify for handling by automated 
check-processing equipment, e.g., those 
placed in carrier envelopes) and checks that 
have not been preprinted or post-encoded in 
magnetic ink with the paying bank’s routing 
number as well as checks with documents 
attached or accompanied by special instruc-
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tions. (In the context of this definition, “pay
ing bank” refers to the paying bank as defined 
for purposes of subpart C.)

A check that has been preprinted or post- 
encoded with a routing number that has been 
retired (e.g., because of a merger) for at least 
three years is a noncash item unless the cur
rent number is added for processing purposes 
by placing the check in an encoded carrier 
document or adding a strip to the check.

Checks that are accompanied by special in
structions are also noncash items. For exam
ple, a person concerned about whether a 
check will be paid may request the depositary 
bank to send a check for collection as a non
cash item with an instruction to the paying 
bank to notify the depositary bank promptly 
when the check is paid or dishonored.

For purposes of forward collection, a copy 
of a check is neither a check nor a noncash 
item, but may be treated as either. For pur
poses of return, a copy is generally a notice in 
lieu of return. (See sections 229.30(f) and 
229.31(f).)

2(y) Participant

“Participant” means a bank that is located in 
the geographic area served by a clearinghouse 
and that both collects checks drawn on other 
clearinghouse participants and receives for 
payment checks from other clearinghouse 
participants through the clearinghouse either 
directly or through another participant. The 
phrase “through a participant” covers associ
ate members of the clearinghouse, but a bank 
is not a participant merely because it sends a 
check to a correspondent that in turn presents 
the check through a clearinghouse exchange.

2(z) Paying bank

The regulation uses this term in lieu of the 
act’s “originating depository institution.” For 
purposes of subpart B, the term “paying 
bank” includes the payor bank, the payable-at 
bank to which a check is sent, or, if the check 
is payable by a nonbank payor, the bank 
through which the check is payable and to 
which it is sent for payment or collection. For 
purposes of subpart C, the term includes the 
payable-through bank and the bank whose 
routing number appears on the check, regard- 
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less of whether the check is payable by a dif
ferent bank, provided that the check is sent 
for payment or collection to the payable- 
through bank or the bank whose routing num
ber appears on the check.

Under sections 229.30 and 229.36(a), a 
bank designated as a payable-through bank or 
payable-at bank and to which the check is 
sent for payment or collection is responsible 
for the expedited return of checks and notice- 
of-nonpayment requirements of subpart C. 
The payable-through or payable-at bank may 
contract with the payor with respect to its lia
bility in discharging these responsibilities. The 
Board believes that the act makes a clear con
nection between availability and the time it 
takes for checks to be cleared and returned. 
Allowing the payable-through bank additional 
time to forward checks to the payor and await 
return or pay instructions from the payor 
would delay the return of these checks, in
creasing the risks to depositary banks. Sub
part C places on payable-through and pay
able-at banks the requirements of expeditious 
return based on the time the payable-through 
or payable-at bank received the check for for
ward collection.

If a check is sent for forward collection 
based on the routing number, the bank associ
ated with the routing number is a paying bank 
for the purposes of subpart C requirements, 
including notice of nonpayment, even if the 
check is not drawn by a customer of that bank 
or the check is fraudulent.

The phrase “and to which [the check] is 
sent for payment or collection” includes send
ing not only the physical check, but informa
tion regarding the check under a truncation 
arrangement.

Federal Reserve Banks and Federal Home 
Loan Banks are also paying banks under all 
subparts of the regulation with respect to 
checks payable by them, even though such 
banks are not defined as banks for purposes of 
subpart B.

2(aa) Proprietary ATM

Under the temporary schedule, all deposits at 
nonproprietary ATMs are treated as deposits 
of nonlocal checks and deposits at proprietary 
ATMs are generally treated as deposits at
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banking offices. The conference report on the 
act indicates that the special availability rules 
for deposits received through nonproprietary 
ATMs are provided because “nonproprietary 
ATMs today do not distinguish among check 
deposits or between check and cash deposits” 
(H.R. Rep. No. 261, 100th Cong., 1st Sess. 
179 (1987)). Thus, during the temporary 
schedule, a deposit of any combination of cash 
and checks at a nonproprietary ATM may be 
treated as if it were a deposit of nonlocal 
checks, because the depositary bank does not 
know the makeup of the deposit and conse
quently is unable to place different holds on 
cash, local check, and nonlocal check deposits 
made at the ATM.

A colloquy between Senators Proxmire and 
Dodd during the floor debate on the Competi
tive Equality Banking Act (133 Cong. Rec. 
SI 1289 (Aug. 4, 1987)) indicates that wheth
er a bank operates the ATM is the primary 
criterion in determining whether the ATM is 
proprietary to that bank. Since a bank should 
be capable of ascertaining the composition of 
deposits made to an ATM operated by that 
bank, an exception to the availability sched
ules is not warranted for these deposits. If 
more than one bank meets the owns-or-oper- 
ates criterion, the ATM is considered proprie
tary to the bank that operates it. For the pur
pose of this definition, the bank that operates 
an ATM is the bank that puts checks deposit
ed into the ATM into the forward-collection 
stream. An ATM owned by one or more 
banks, but operated by a nonbank servicer, is 
considered proprietary to the bank or banks 
that own it.

The act also includes location as a factor in 
determining whether an ATM that is either 
owned or operated by a bank is proprietary to 
that bank. The definition of proprietary ATM 
includes an ATM located on the premises of 
the bank, either inside the branch or on its 
outside wall, regardless of whether the ATM 
is owned or operated by that bank. Since the 
act also defines a proprietary ATM as one 
that is “in close proximity” to the bank, the 
regulation defines an ATM located within 50 
feet of a bank to be proprietary to that bank 
unless it is identified as being owned or oper
ated by another entity. The Board believes 
that the statutory proximity test was designed

to apply to situations where it would appear 
to the depositor that the ATM is run by his or 
her bank, because of the proximity of the 
ATM to the bank. The Board believes that an 
ATM located within 50 feet of a banking of
fice would be presumed proprietary to that 
bank unless it is clearly identified as being 
owned or operated by another entity.

2(bb) Qualified Returned Check

Subpart C requires the paying bank and re
turning bank(s) to return checks in an expe
ditious manner. The banks may meet this 
responsibility by returning a check to the de
positary bank by the same general means used 
for forward collection of a check from the de
positary bank to the paying bank. One way to 
speed the return process is to prepare the re
turned check for automated processing. Re
turned checks can be automated by either the 
paying bank or a returning bank by placing 
the return in a carrier envelope or by placing a 
strip on the bottom of the return, and encod
ing the envelope or strip with the routing 
number of the depositary bank, the amount of 
the check, and a special return identifier. Re
turns are identified by placing a “2” in posi
tion 44 of the MICR line. (See American Na
tional Standards Committee on Financial 
Services, Specification for the Placement and 
Location o f  MICR Printing, X9.13 (Sept. 8, 
1983), hereinafter referred to as “ANSI 
X9.13-1983.”)

Generally, under the standard of care im
posed by section 229.38, a paying or returning 
bank would be liable for any damages in
curred due to misencoding of the routing 
number, the amount of the check, or return 
identifier on a qualified returned check unless 
the error was due to problems with the depos
itary bank’s indorsement. (See also discussion 
of section 229.38(c).) A qualified returned 
check that contains an encoding error would 
still be a qualified returned check for purposes 
of the regulation.

A qualified returned check need not contain 
the elements of a check drawn on the deposi
tary bank, such as the name of the depositary 
bank. Because indorsements and other infor
mation on carrier envelopes or strips will not 
appear on a returned check itself, banks will
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wish to retain carrier envelopes and/or micro
film or other records of carrier envelopes or 
strips with their check records.

2(cc) Returning Bank

“Returning bank” is defined to mean any 
bank (excluding the paying bank and the de
positary bank) handling a returned check. A 
returning bank may or may not be a bank that 
handled the returned check in the forward- 
collection process. A returning bank includes 
a bank that agrees to handle a returned check 
for expeditious return to the depositary bank 
under section 229.31(a). A returning bank is 
also a collecting bank for the purpose of a col
lecting bank’s duty to act seasonably under 
UCC 4-202(b) and is analogous to a collect
ing bank for purposes of final settlement. (See 
the commentary to section 229.35(b).)

2(dd) Routing Number

Each bank is assigned a routing number by 
Rand McNally & Co. as agent for the Ameri
can Bankers Association. The routing number 
takes two forms: a fractional form and a nine
digit form. A paying bank is identified by both 
the fractional form routing number (which 
normally appears in the upper right-hand cor
ner of the check) and the nine-digit form. The 
nine-digit routing number of the paying bank 
is generally printed in magnetic ink near the 
bottom of the check (the “MICR strip;” see 
ANSI X 9.13-1983). Subpart C requires de
positary banks and subsequent collecting 
banks to place their routing numbers in nine
digit form in their indorsements.

2(gg) Teller’s Check

“Teller’s check” is defined in the act to mean 
a check issued by a depository institution and 
drawn on another depository institution. The 
definition in the regulation includes not only 
checks drawn by a bank on another bank, but 
also checks payable through or at a bank. This 
would include checks drawn on a nonbank, as 
long as the check is payable through or at a 
bank. The definition does not include checks 
that are drawn by a nonbank on a nonbank 
even if payable through or at a bank. The defi- 
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nition includes checks provided to a customer 
of the bank in connection with customer de
posit-account activity, such as account dis
bursements and interest payments. The defini
tion also includes checks acquired from a 
bank by a noncustomer for remittance pur
poses, including loan-disbursement checks. 
The definition excludes checks used by the 
bank to pay employees or vendors and checks 
issued by the bank in connection with a pay
ment service, such as a payroll or a bill-paying 
service. Teller’s checks are generally sold by 
banks to substitute the bank’s credit for the 
customer’s credit and thereby enhance the 
collectibility of the checks. A check issued in 
connection with a payment service is generally 
provided as a convenience to the customer 
rather than as a guarantee of the check’s col
lectibility. In addition, such checks are often 
more difficult to distinguish from other types 
of checks than are teller’s checks as defined by 
this regulation. (See also the commentary on 
the definition of “cashier’s check.”)

2(hh) Traveler’s Check
The act and regulation require that traveler’s 
checks be treated as cashier’s, teller’s, or certi
fied checks when a new depositor opens an 
account. (See section 229.13(a); 12 USC 
4003(a)(1 )(C ).) The act does not define 
traveler’s check.

One element of the definition states that a 
traveler’s check is “drawn on or payable 
through or at a bank.” Traveler’s checks that 
are not issued by banks may not have any 
words on them identifying a bank as drawee 
or paying agent, but may bear unique routing 
numbers with an 8000 prefix that identifies a 
bank as paying agent.

Because a traveler’s check is payable by, at, 
or through a bank, it is also a check for pur
poses of this regulation. When not subject to 
the next-day availability requirement for new 
accounts, a traveler’s check should be treated 
as a local or nonlocal check depending on the 
location of the paying bank. The depositary 
bank may rely on the designation of the pay
ing bank by the routing number to determine 
whether local or nonlocal treatment is 
required.
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2(ii) Uniform Commercial Code

“Uniform Commercial Code” is defined as the 
version of the code adopted by the individual 
states. For purposes of uniform citation, all 
citations to the UCC in this part refer to the 
official text as approved by the American Law 
Institute and the National Conference of 
Commissioners on Uniform State Laws.

2(kk) Unit of Local Government

“Unit of general local government” is defined 
to include a city, county, parish, town, town
ship, village, or other general-purpose politi
cal subdivision of a state. The term does not 
include special-purpose units, such as school 
districts, water districts, or Indian nations.

2 ( 11)  Wire Transfer

The act delegates to the Board the authority 
to define the term “wire transfer.” The regula
tion defines “wire transfer” as an uncondition
al order to a bank to pay a fixed or determin
able amount of money to a beneficiary upon 
receipt or on a day stated in the order that is 
transmitted by electronic or other means over 
certain networks or on the books of banks and 
that is used primarily to transfer funds be
tween commercial accounts. Unconditional 
means that no condition, such as presentation 
of documents, must be met before the bank 
receiving the order is to make payment. A 
wire transfer may be transmitted by electronic 
or other means. “Electronic means” includes 
computer-to-computer links, on-line termi
nals, telegrams (including TWX, TELEX, or 
similar methods of communication), tele
phone calls, or other similar methods. Fed- 
wire (the Federal Reserve’s wire transfer net
work), CHIPS (Clearing House Interbank 
Payments System, operated by the New York 
Clearing House), and book transfers among 
banks or within one bank are covered by this 
definition. Credits for credit and debit card 
transactions are not wire transfers. The term 
“wire transfer” excludes “electronic fund 
transfers” as that term is defined by the Elec
tronic Fund Transfer Act.
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SECTION 229.3—Administrative 
Enforcement

(a) Enforcement agencies. Compliance with 
this part is enforced under—

(1) Section 8 of the Federal Deposit Insur
ance Act (12 USC 1818) in the case of—

(i) National banks, and federal branches 
and federal agencies of foreign banks, by 
the Office of the Comptroller of the 
Currency;
(ii) Member banks of the Federal Re
serve System (other than national 
banks), and offices, branches, and agen
cies of foreign banks located in the Unit
ed States (other than federal branches, 
federal agencies, and insured state 
branches of foreign banks), by the Board; 
and
(iii) Banks insured by the Federal Depo
sit Insurance Corporation (other than 
members of the Federal Reserve System) 
and insured state branches of foreign 
banks, by the board of directors of the 
Federal Deposit Insurance Corporation;

(2) Section 8 of the Federal Deposit Insur
ance Act, by the director of the Office of 
Thrift Supervision in the case of savings as
sociations the deposits of which are insured 
by the Federal Deposit Insurance Corpora
tion; and
(3) The Federal Credit Union Act (12 
USC 1751 et seq.) by the National Credit 
Union Administration Board with respect 
to any federal credit union or credit union 
insured by the National Credit Union Share 
Insurance Fund.

The terms used in paragraph (a )(1 ) of this 
section that are not defined in this part or oth
erwise defined in section 3(s) of the Federal 
Deposit Insurance Act (12 USC 1813 ( s ) ) 
shall have the meaning given to them in sec
tion 1 (b) of the International Banking Act of 
1978 (12 USC 3101).

(b) Additional powers.
(1) For the purposes of the exercise by any 
agency referred to in paragraph (a) of this 
section of its powers under any statute re
ferred to in that paragraph, a violation of 
any requirement imposed under the act is 
deemed to be a violation of a requirement 
imposed under that statute.
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(2) In addition to its powers under any 
provision of law specifically referred to in 
paragraph (a) of this section, each of the 
agencies referred to in that paragraph may 
exercise, for purposes of enforcing compli
ance with any requirement imposed under 
this part, any other authority conferred on 
it by law.

(c) Enforcement by the Board.
(1) Except to the extent that enforcement 
of the requirements imposed under this part 
is specifically committed to some other gov
ernment agency, the Board shall enforce 
such requirements.
(2) If the Board determines that—

(i) Any bank that is not a bank de
scribed in paragraph (a) of this section; 
or
(ii) Any other person subject to the au
thority of the Board under the act and 
this part,

has failed to comply with any requirement 
imposed by this part, the Board may issue 
an order prohibiting any bank, any Federal 
Reserve Bank, or any other person subject 
to the authority of the Board from engaging 
in any activity or transaction that directly 
or indirectly involves such noncomplying 
bank or person (including any activity or 
transaction involving the receipt, payment, 
collection, and clearing of checks, and any 
related function of the payment system with 
respect to checks.)
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SUBPART B—AVAILABILITY OF 
FUNDS AND DISCLOSURE OF 
FUNDS-AVAILABILITY POLICIES

SECTION 229.10—Next-Day 
Availability

(a) Cash deposits.
(1) A bank shall make funds deposited in 
an account by cash available for withdrawal 
not later than the business day after the 
banking day on which the cash is deposited, 
if the deposit is made in person to an em
ployee of the depositary bank.
(2) A bank shall make funds deposited in 
an account by cash available for withdrawal 
not later than the second business day after 
the banking day on which the cash is depos
ited, if the deposit is not made in person to 
an employee of the depositary bank.

(b) Electronic payments.
(1 ) In general. A bank shall make funds 
received for deposit in an account by an 
electronic payment available for withdrawal 
not later than the business day after the 
banking day on which the bank received the 
electronic payment.
(2) When an electronic payment is re
ceived. An electronic payment is received 
when the bank receiving the paym ent has 
received both—

(i) Payment in actually and finally col
lected funds; and
(ii) Information on the account and 
amount to be credited.

A bank receives an electronic payment only 
to the extent that the bank has received 
payment in actually and finally collected 
funds.

(c) Certain check deposits.
(1) General rule. A depositary bank shall 
make funds deposited in an account by 
check available for withdrawal not later 
than the business day after the banking day 
on which the funds are deposited, in the 
case of—

(i) A check drawn on the Treasury of 
the United States and deposited in an ac
count held by a payee of the check;
(ii) A U.S. Postal Service money order 
deposited—

(A ) In an account held by a payee of 
the money order; and
(B) In person to an employee of the 
depositary bank.

(iii) A check drawn on a Federal Re
serve Bank or Federal Home Loan Bank 
and deposited—

(A ) In an account held by a payee of 
the check; and
(B) In person to an employee of the 
depositary bank;

(iv) A check drawn by a state or 
a unit of general local government and 
deposited—

(A ) In an account held by a payee of 
the check;
(B) In a depositary bank located in 
the state that issued the check, or the 
same state as the unit of general local 
government that issued the check;
(C) In person to an employee of the 
depositary bank; and
(D ) With a special deposit slip or de
posit envelope, if such slip or envelope 
is required by the depositary bank un
der paragraph (c )(3 )  of this section.

(v) A cashier’s, certified, or teller’s 
check deposited—

(A ) In an account held by a payee of 
the check;
(B) In person to an employee of the 
depositary bank; and
(C) With a special deposit slip or de
posit envelope, if such slip or envelope 
is required by the depositary bank un
der paragraph (c )(3 )  of this section.

(vi) A check deposited in a branch of 
the depositary bank and drawn on the 
same or another branch of the same bank 
if both branches are located in the same 
state or the same check-processing re
gion; and,
(vii) The lesser of—

(A ) $100, or
(B) The aggregate amount deposited 
on any one banking day to all accounts 
of the customer by check or checks not 
subject to next-day availability under 
paragraphs (c) (1) (i) through (vi) of 
this section.

(2) Checks not deposited in person. A de
positary bank shall make funds deposited in
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an account by check or checks available for 
withdrawal not later than the second busi
ness day after the banking day on which 
funds are deposited, in the case of a check 
deposit described in and that meets the re
quirements of paragraphs ( c ) ( l ) ( i i ) ,  (iii),
(iv), and (v), of this section, except that it 
is not deposited in person to an employee of 
the depositary bank.
(3) Special deposit slip.

(i) As a condition to making the funds 
available for withdrawal in accordance 
with this section, a depositary bank may 
require that a state or local government 
check or a cashier’s, certified, or teller’s 
check be deposited with a special deposit 
slip or deposit envelope that identifies the 
type of check.
(ii) If a depositary bank requires the use 
of a special deposit slip or deposit enve
lope, the bank must either provide the 
special deposit slip or deposit envelope to 
its customers or inform its customers 
how the slip or envelope may be prepared 
or obtained and make the slip or enve
lope reasonably available.
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COMMENTARY

SECTION 229.10—Next-Day 
Availability

10(a) Cash Deposits

This paragraph implements the act’s require
ment for next-day availability for cash depos
its to accounts at a depositary bank “staffed 
by individuals employed by such institution.”2 
This paragraph, as well as other provisions of 
this subpart governing the availability of 
funds, provides that funds must be made 
available for withdrawal not later than a spec
ified number of business days following the 
banking day on which the funds are deposited. 
Thus, a deposit is only considered made on a 
banking day, i.e., a day that the bank is open 
to the public for carrying on substantially all 
of its banking functions. For example, if a de
posit is made at an ATM on a Saturday, Sun
day, or other day on which the bank is closed 
to the public, the deposit is considered re
ceived on that bank’s next banking day.

Nevertheless, business days are used to de
termine the number of days following the 
banking day of deposit that funds must be 
available for withdrawal. For example, if a de
posit of a local check were made on a Monday 
under the temporary schedule, which requires 
that funds be available for withdrawal on the 
third business day after deposit, funds must be 
made available on Thursday regardless of 
whether the bank was closed on Wednesday 
for other than a standard legal holiday as 
specified in the definition of “business day.”

Under this paragraph, cash deposited in an 
account at a staffed teller station on a Monday 
must become available for withdrawal by the 
start of business on Tuesday. It must become 
available for withdrawal by the start of busi
ness on Wednesday if it is deposited by mail, 
at a proprietary ATM (or at a nonproprietary 
ATM under the permanent schedule), or by 
other means other than at a staffed teller 
station.

2 Nothing in the act or this regulation affects terms of 
account arrangements, such as negotiable order of with
drawal accounts, which may require prior notice of with
drawal. (See 12 CFR 204.2(e)(2).)

10(b) Electronic Payments

The act provides next-day availability for 
funds received for deposit by wire transfer. 
The regulation uses the term “electronic pay
ment,” rather than “wire transfer,” to include 
both wire transfers and ACH credit transfers 
under the next-day availability requirement. 
(See the discussion of definitions of “automat
ed clearinghouse,” “electronic payment,” and 
“wire transfer” in section 229.2.)

The act requires that funds received by wire 
transfer be available for withdrawal not later 
than the business day following the day a wire 
transfer is received. This paragraph clarifies 
what constitutes receipt of an electronic pay
ment. For the purposes of this paragraph, a 
bank receives an electronic payment when the 
bank receives both payment in finally collect
ed funds and the payment instructions indi
cating the customer accounts to be credited 
and the amount to be credited to each ac
count. For example, in the case of Fedwire, 
the bank receives finally collected funds at the 
time the payment is made. (See 12 CFR 
210.36.) Finally collected funds generally are 
received for an ACH credit transfer when 
they are posted to the receiving bank’s ac
count on the settlement day. In certain cases, 
the bank receiving ACH credit payments will 
not receive the specific payment instructions 
indicating which accounts to credit until after 
settlement day. In these cases, the payments 
are not considered received until the informa
tion on the account and amount to be credited 
is received.

This paragraph also establishes the extent 
to which an electronic payment is considered 
made. Thus, if a participant on a private net
work fails to settle and the receiving bank re
ceives finally settled funds representing only a 
partial amount of the payment, it must make 
only the amount that it actually received 
available for withdrawal.

The availability requirements of this regula
tion do not preempt or invalidate other rules, 
regulations, or agreements which require 
funds to be made available on a more prompt 
basis. For example, the next-day availability 
requirement for ACH credits in this section 
does not preempt ACH association rules and 
Treasury regulations (31 CFR 210) which
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provide that the proceeds of these credit pay
ments be available to the recipient for with
drawal on the day the bank receives the funds.

10(c) Certain Check Deposits

The act generally requires that funds be made 
available on the business day following the 
banking day of deposit for Treasury checks; 
state and local government checks; cashier’s, 
certified, and teller’s checks; and on-us 
checks, under specified conditions. (Treasury 
checks are checks drawn on the Treasury of 
the United States and have a routing number 
beginning with the digits “0000.”) This sec
tion also requires next-day availability for ad
ditional types of checks not addressed in the 
act. Checks drawn on a Federal Reserve Bank 
or a Federal Home Loan Bank and U.S. Post
al Service money orders must also be made 
available on the next business day following 
deposit under specified conditions. For the 
purposes of this section, all checks drawn on a 
Federal Reserve Bank or Federal Home Loan 
Bank that contain in the MICR line a routing 
number that is listed in appendix A are sub
ject to the next-day availability requirement if 
they are deposited in an account held by a 
payee of the check and in person to an em
ployee of the depositary bank, regardless of 
the purpose for which the checks were issued. 
For all new accounts, even if the new-account 
exception is not invoked, traveler’s checks 
must be included in the $5,000 aggregation of 
checks deposited on any one banking day that 
are subject to the next-day availability re
quirement. (See section 229.13(a).)

Deposit in Account o f Payee

One statutory condition to receipt of next-day 
availability of Treasury checks; state and local 
government checks; and cashier’s, certified, 
and teller’s checks is that the check must be 
“endorsed only by the person to whom it was 
issued.” The act could be interpreted to in
clude a check that has been indorsed in blank 
and deposited into an account of a third party 
that is not named as payee. The Board be
lieves that such a check presents greater risks 
than a check deposited by the payee and that 
Congress did not intend to require next-day 
availability to such checks. The regulation, 
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therefore, provides that funds must be avail
able on the business day following deposit 
only if the check is deposited in an account 
held by a payee of the check. For the purposes 
of this section, payee does not include trans
ferees other than named payees. The 
regulation also applies this condition to Postal 
Service money orders, and checks drawn on 
Federal Reserve Banks and Federal Home 
Loan Banks.

Deposits Made to an Employee o f the 
Depositary Bank

In most cases, next-day availability of the pro
ceeds of checks subject to this section is condi
tioned on the deposit of these checks in person 
to an employee of the depositary bank. If the 
deposit is not made to an employee of the de
positary bank on the premises of such bank, 
the proceeds of the deposit must be made 
available for withdrawal by the start of busi
ness on the second business day after deposit, 
under paragraph (c )(2 ) of this section. For 
example, second-day availability rather than 
next-day availability would be allowed for de
posits of checks subject to this section made at 
a proprietary ATM (and at a nonproprietary 
ATM under the permanent schedule), night 
depository, through the mail or a lock box, or 
at a teller station staffed by a person that is 
not an employee of the depositary bank. Sec
ond-day availability may also be allowed for 
deposits picked up by an employee of the de
positary bank at the customer’s premises; 
such deposits would be considered made upon 
receipt at the branch or other location of the 
depositary bank.

The act and regulation do not condition the 
receipt of next-day availability to deposits at 
staffed teller stations in the case of Treasury 
checks. Therefore, Treasury checks deposited 
at a proprietary ATM must be accorded next- 
day availability, if the check is deposited to an 
account of a payee of the check.

On-Us Checks

The act and regulation require next-day avail
ability for on-us checks, i.e., checks deposited 
in a branch of the depositary bank and drawn 
on the same or another branch of the same 
bank, if both branches are located in the same
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state or check-processing region. Thus, checks 
deposited in one branch of a bank and drawn 
on another branch of the same bank must re
ceive next-day availability even if the branch 
on which the checks are drawn is located in 
another check-processing region but in the 
same state as the branch in which the check is 
deposited. For the purposes of this require
ment, deposits at facilities that are not located 
on the premises of a brick-and-mortar branch 
of the bank, such as off-premise ATMs and 
remote depositories, are not considered depos
its made at branches of the depositary bank.

First $100

The act and regulation also require that up to 
$100 of the aggregate deposit by check or 
checks not subject to next-day availability on 
any one banking day be made available on the 
next business day. For example, if $70 were 
deposited in an account by check(s) on a 
Monday, the entire $70 must be available for 
withdrawal at the start of business on Tues
day. If $200 were deposited by check (s) on a 
Monday, this section requires that $100 of the 
funds be available for withdrawal at the start 
of business on Tuesday. The portion of the 
customer’s deposit to which the $100 must be 
applied is at the discretion of the depositary 
bank, as long as it is not applied to any checks 
subject to next-day availability. The $100 
next-day availability rule does not apply to de
posits at nonproprietary ATMs.

The $100 that must be made available un
der this rule is in addition to the amount that 
must be made available for withdrawal on the 
business day after deposit under other provi
sions of this section. For example, if a custom
er deposits a $1,000 Treasury check and a 
$1,000 local check in its account on Monday, 
$1,100 must be made available for withdrawal 
on Tuesday—the proceeds of the $1,000 Trea
sury check, as well as the first $100 of the 
local check.

A depositary bank may aggregate all local 
and nonlocal check deposits made by the cus
tomer on a given banking day for the purposes 
of the $100 next-day availability rule. Thus, if 
a customer has two accounts at the depositary 
bank, and on a particular banking day makes 
deposits to each account, $100 of the total de

posited to the two accounts must be made 
available on the business day after deposit. 
Banks may aggregate deposits to individual 
and joint accounts for the purposes of this 
provision.

If the customer deposits a $500 local check 
and gets $100 cash back at the time of deposit, 
the bank need not make an additional $100 
available for withdrawal on the following day. 
Similarly, if the customer depositing the local 
check has a negative book balance, or negative 
available balance in its account at the time of 
deposit, the $100 that must be available on the 
next business day may be made available by 
applying the $100 to the negative balance, 
rather than making the $100 available for 
withdrawal by cash or check on the following 
day.

Special Deposit Slips

Under the act, a depositary bank may require 
the use of a special deposit slip as a condition 
to providing next-day availability for certain 
types of checks. This condition was included 
in the act because a number of banks deter
mine the availability of their customers’ check 
deposits in an automated manner by reading 
the MICR-encoded routing number on the de
posited checks. Using these procedures, a 
bank can determ ine whether a check is a local 
or nonlocal check; a check drawn on the Trea
sury, a Federal Reserve Bank, a Federal 
Home Loan Bank, or a branch of the deposi
tary bank; or a U.S. Postal Service money or
der. Appendix A includes the routing num
bers of certain categories of checks that are 
subject to next-day availability. The bank can
not require a special deposit slip for these 
checks.

A bank cannot distinguish whether the 
check is a state or local government check or 
a cashier’s, certified, or teller’s check by read
ing the MICR-encoded routing number, be
cause these checks bear the same routing 
number as other checks drawn on the same 
bank that are not accorded next-day availabil
ity. Therefore, a bank may require a special 
deposit slip for these checks.

The regulation specifies that if a bank de
cides to require the use of a special deposit 
slip (or a special deposit envelope in the case
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of a deposit at an ATM or other unstaffed 
facility) as a condition to granting next-day 
availability under paragraphs (c )(1 )  (iv) or
( c ) ( l ) ( v )  of this section or second day avail
ability under paragraph (c) (2) of this section, 
and if the deposit slip that must be used is 
different from the bank’s regular deposit slips, 
the bank must either provide the special slips 
to its customers or inform its customers how 
such slips may be obtained and make the slips 
reasonably available to the customers.

A bank may meet this requirement by pro
viding customers with an order form for the 
special deposit slips and allowing sufficient 
time for the customer to order and receive the 
slips before this condition is imposed. If a 
bank provides deposit slips in its branches for 
use by its customers, it must also provide the 
special deposit slips in the branches. If special 
deposit envelopes are required for deposits at 
an ATM, the bank must provide such enve
lopes at the ATM.

Generally, a teller is not required to advise 
depositors of the availability of special deposit 
slips merely because checks requiring special 
deposit slips for next-day availability are de
posited without such slips. If a bank only pro
vides the special deposit slips upon the request 
of a depositor, however, the teller must advise 
the depositor of the availability of the special 
deposit slips, or the bank must post a notice 
advising customers that the slips are available 
upon request. If a bank prepares a deposit for 
a depositor, it must use a special deposit slip 
where appropriate. A bank may require the 
customer to segregate the checks subject to 
next-day availability for which special deposit 
slips could be required, and to indicate on a 
regular deposit slip that such checks are being 
deposited, if the bank so instructs its custom
ers in its initial disclosure.
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SECTION 229.11— Temporary 
Availability Schedule

(a) Effective date. The temporary availability 
schedule contained in this section is effective 
from September 1, 1988, through August 31, 
1990. For the permanent availability schedule, 
which is effective September 1, 1990, see sec
tion 229.12.

(b) Local checks and certain other checks.
(1) In general. A depositary bank shall 
make funds deposited in an account by a 
check available for withdrawal not later 
than the third business day following the 
banking day on which funds are deposited, 
in the case of—

(i) A local check;
(ii) A check drawn on the Treasury of 
the United States that is not governed by 
the availability requirements of section 
229.10(c);
(iii) A U.S. Postal Service money order 
that is not governed by the availability 
requirements of section 229.10(c); and
(iv) A check drawn on a Federal Re
serve Bank or Federal Home Loan Bank; 
a check drawn by a state or unit of gener
al local government; or a cashier’s, certi
fied, or teller’s check; if any check re
ferred to in this paragraph (b ) ( l) ( iv )  of 
this section is a local check that is not 
governed by the availability requirements 
of section 229.10(c).

(2) Time period adjustment for withdrawal 
by cash or similar means. A depositary bank 
may extend by one business day the time 
that funds deposited in an account by one 
or more local checks are available for with
drawal by cash or similar means unless the 
checks are drawn on or payable at or 
through a local paying bank that is a partic
ipant in the same check clearinghouse asso
ciation as the depositary bank. Similar 
means include electronic payment, issuance 
of a cashier’s or teller’s check, certification 
of a check, or other irrevocable commit
ment to pay, but do not include the grant
ing of credit to a bank, Federal Reserve 
Bank, or Federal Home Loan Bank that 
presents a check to the depositary bank for 
payment. A depositary bank shall, however, 
make $400 of these funds available for with

drawal by cash or similar means not later 
than 5:00 p.m. on the third business day 
following the banking day on which the 
funds are deposited. This $400 is in addi
tion to the $100 available under section 
229.10(c) ( l)(v ii) .

(c) Nonlocal checks.
(1 ) In general. A depositary bank shall 
make funds deposited in an account by a 
check available for withdrawal not later 
than the seventh business day following the 
banking day on which funds are deposited, 
in the case of—

(i) A nonlocal check; and
(ii) A check drawn on a Federal Re
serve Bank or Federal Home Loan Bank; 
a check drawn by a state or unit of gener
al local government; a cashier’s, certified, 
or teller’s check; or a check deposited in 
a branch of the depositary bank and 
drawn on the same or another branch of 
the same bank, if any check referred to in 
this paragraph (c )(1 )  (ii) is a nonlocal 
check that is not governed by the avail
ability requirements of section 229.10(c).

(2) Reduction in schedule for certain check 
deposits. Nonlocal checks specified in ap
pendix B -l to this part must be made avail
able for withdrawal not later than the times 
prescribed in that appendix.

(d) Deposits at nonproprietary ATMs. A de
positary bank shall make funds deposited in 
an account at a nonproprietary ATM by cash 
or check available for withdrawal not later 
than the seventh business day following the 
banking day on which the funds are deposited.

(e) Extension o f schedule for certain deposits 
in Alaska, Hawaii, Puerto Rico, and the U.S. 
Virgin Islands. The depositary bank may ex
tend the time periods set forth in this section 
by one business day in the case of any deposit, 
other than a deposit described in section
229.10, that is—

(1) Deposited in an account at a branch of 
a depositary bank if the branch is located in 
Alaska, Hawaii, Puerto Rico, or the U.S. 
Virgin Islands; and
(2) Deposited by a check drawn on or pay
able at or through a paying bank not locat
ed in the same state as the depositary bank.
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COMMENTARY

SECTION 229.11—Temporary 
Availability Schedule

11 (a) Effective Date

Checks, other than those that must be accord
ed next-day availability, are categorized as 
either local or nonlocal, with different avail
ability schedules attached to each. These 
schedules are effective on September 1, 1988, 
and will be superseded by more stringent 
schedules on September 1, 1990.

11 (b) Local Checks and Certain Other 
Checks

This paragraph sets forth the maximum hold 
period that can be placed on local checks dur
ing the temporary schedule. The regulation 
refers to the day on which funds must be 
available for withdrawal as within a specified 
number of business days after deposit, rather 
than after a specified number of intervening 
business days, as provided in the act. A depos
itary bank must make funds from the deposit 
of a local check available on the third business 
day following the banking day on which the 
check is deposited. This requirement corre
sponds to the two intervening business days 
specified in the act. Thus, under the tempo
rary schedule, a local check deposited on a 
Monday must be available for withdrawal on 
Thursday, except in the case of deposits at 
nonproprietary ATMs and deposits to ac
counts in banks located outside the 48 contig
uous states.

The regulation provides that Treasury 
checks and U.S. Postal Service money orders 
be treated as local checks, where the condi
tions to receiving next-day (or second-day) 
availability in section 229.10(c) are not met. 
These checks are treated as local checks be
cause they are payable at any Federal Reserve 
office. Thus, a Treasury check or a postal 
money order that is indorsed and deposited in 
an account not held by the payee must be 
made available in accordance with the sched
ule for local checks.

Other types of checks described in section 
229.10(c), such as checks drawn on a Federal 
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Reserve Bank or Federal Home Loan Bank; 
state and local government checks; and cash
ier’s, certified, and teller’s checks for which 
next-day availability does not apply (e.g., be
cause they were not deposited in an account of 
a payee of the check), are treated as either 
local or nonlocal checks, depending on the 
check-processing region in which they are 
payable.

Time Period Adjustment for Withdrawal by 
Cash

The act provides an adjustment to the avail
able rules for cash withdrawals. During the 
temporary schedule, the act provides that 
funds from local checks that are drawn on or 
payable at or through a paying bank that is 
not a participant in the same check clearing
house association as the depositary bank need 
not be available for cash withdrawal until 5:00 
p.m. on the day specified in the schedule. At 
5:00 p.m., $400 of the deposit must be made 
available for cash withdrawal. This $400 is in 
addition to the first $100 of a day’s deposit, 
which must be made available for withdrawal 
at the start of business on the next business 
day following the banking day of deposit. The 
remainder of the funds must be available for 
cash withdrawal at the start of business on the 
business day following the business day speci
fied in the schedule. This special rule does not, 
under the temporary schedule, apply to de
posits of local checks cleared through a check 
clearinghouse association or to nonlocal 
checks.

The act recognizes that the $400 that must 
be provided on the day specified in the sched
ule may exceed a bank’s daily ATM cash 
withdrawal limit, and explicitly provides that 
the act does not supersede the bank’s policy in 
this regard. The Board believes that the ratio
nale for accommodating a bank’s ATM with
drawal limit also applies to other cash with
drawal limits established by that bank. Sec
tion 229.19(c)(4) of the regulation addresses 
the relation between a bank’s cash-withdrawal 
limit (for over-the-counter cash withdrawals 
as well as ATM cash withdrawals) and the 
requirements of this subpart.

The Board believes that the Congress in
cluded this special cash withdrawal rule to
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provide a depositary bank with additional 
time to learn of the nonpayment of a check 
before it must make funds available to its cus
tomer. If a customer deposits a local check on 
a Monday, and that check is returned by the 
paying bank, the depositary bank may receive 
the returned check on Thursday (the day 
funds must be made available under the tem
porary schedule), but may not receive the re
turned check by the start of business on 
Thursday. Checks written by the customer 
that are presented to the depositary bank on 
Thursday are typically not posted to the cus
tomer’s account until late Thursay night. Any 
returned checks that have been received on 
that day are debited to the customer’s account 
before the checks being presented are posted. 
Thus, for the purpose of checks written by the 
customer, the fact that a return is not received 
until sometime during the day on which funds 
must be made available does not increase the 
bank’s risk.

Nonetheless, the depositary bank’s risk 
does increase significantly if the customer 
withdraws the funds in cash, because the 
withdrawal may occur before the return is re
ceived and posted. The intent of the special 
cash withdrawal rule is to minimize this risk 
to the depositary bank.

For this rule to minimize the depositary 
bank’s risk, it must apply not only to cash 
withdrawals, but also to withdrawals by other 
means that result in an irrevocable debit to 
the customer’s account or commitment to pay 
by the bank on the customer’s behalf during 
the day. Thus, the cash withdrawal rule also 
includes withdrawals by electronic payment, 
issuance of a cashier’s or teller’s check, certifi
cation of a check, or other irrevocable com
mitment to pay, such as authorization of an 
on-line point-of-sale debit. The rule would 
also apply to checks presented over-the-coun
ter for payment on the day of presentment by 
the depositor or another person. Such checks 
could not be dishonored for insufficient funds 
if an amount sufficient to cover the check had 
became available for cash withdrawal under 
this rule; however, payment of such checks 
would be subject to the bank’s cut-off hour 
established under UCC 4-108. The cash with
drawal rule does not apply to checks and oth
er provisional debits presented to the bank for

repayment that the bank has the right to 
return.

11 (c) Nonlocal Checks

Under the temporary schedule, funds deposit
ed by nonlocal checks must be made available 
for withdrawal not later than the seventh 
business day following the banking day the 
funds are deposited, except in the case of de
posits in accounts of banks located outside the 
48 contiguous states. Thus, funds from a non
local check deposited on a Monday must be 
available for withdrawal by Wednesday of the 
following week. The act does not establish a 
special rule for cash withdrawals for nonlocal 
checks under the temporary schedule. There
fore, subject to section 229.19(c), the full 
amount of the deposit becomes available for 
withdrawal at the start of business on the 
business day specified in the schedule.

A reduction in schedules may apply even in 
those cases where the determination that the 
check is nonlocal cannot be made based on 
the routing number on the check. For exam
ple, a nonlocal credit-union payable-through 
share draft may be subject to a reduction in 
schedules if the routing number of the pay
able-through bank which appears on the draft 
is included in appendix B, even though the 
determination that the payable-through share 
draft is nonlocal is based on the location of 
the credit union and not the routing number 
on the draft.

Reduction in Schedules

Section 603(d)(1) of the act (12 USC 
4002(d)(1)) requires the Board to reduce the 
statutory schedules for any category of checks 
where most of those checks would be returned 
in a shorter period of time than provided in 
the schedules. The conferees indicated that “if 
the new system makes it possible for two- 
thirds of the items of a category of checks to 
meet this test in a shorter period of time, then 
the Federal Reserve must shorten the sched
ules accordingly” (H.R. Rep. No. 261, 100th 
Cong., 1st Sess. 179 (1987)).

Reduced schedules are provided for certain 
nonlocal checks where significant improve
ments can be made to the act’s schedules. Spe-
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cifically, shorter schedules are provided for 
checks deposited in banks located in certain 
Federal Reserve cities and drawn on or pay
able at or through banks located in certain 
other Federal Reserve cities, where transpor
tation arrangements allow for faster collection 
and return. In addition, shorter shedules are 
provided for checks drawn on or payable at or 
through certain banks that are served by two 
Federal Reserve offices, and for certain checks 
deposited in and drawn on or payable at or 
through banks in the New York City metro
politan area, where the proximity of the Fed
eral Reserve offices facilitates faster clearing 
and return of these checks.

Appendix B-l sets forth the specific reduc
tion of schedules applicable to banks located 
in each check-processing region.

11 (d) Deposits at Nonproprietary 
ATMs

The act and regulation provide a special rule 
for deposits made at nonproprietary ATMs. 
Notwithstanding other provisions of the regu
lation concerning availability requirements, 
during the temporary schedule, a depositary 
bank may treat all deposits made by its cus
tomers at a nonproprietary ATM as though 
the deposits were nonlocal checks. A deposit 
at a nonproprietary ATM on a Monday, in
cluding any deposit by cash or checks that 
would otherwise be subject to next-day avail
ability, must be made available for withdrawal 
not later than Wednesday of the following 
week. This rule does not apply to deposits 
made at proprietary ATMs.

11 (e) Extension of Schedule for Certain 
Deposits in Alaska, Hawaii, Puerto Rico, 
and the U.S. Virgin Islands

The act and regulation provide an extension 
of the availability schedules for check deposits 
at a branch of a bank if the branch is located 
in Alaska, Hawaii, Puerto Rico, or the U.S. 
Virgin Islands. The schedules for local checks, 
nonlocal checks (including nonlocal checks 
subject to the reduced schedules of appendix 
B), and deposits at nonproprietary ATMs are 
extended by one business day for checks de
posited to accounts in banks located in these 
jurisdictions that are drawn on or payable at 
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or through a paying bank not located in the 
same jurisdiction as the depositary bank. For 
example, a check deposited in a bank in Ha
waii and drawn on a San Francisco paying 
bank must be made available for withdrawal 
not later than the fourth business day follow
ing deposit. This extension does not apply to 
deposits that must be made available for with
drawal on the next business day.

The Congress did not provide this extension 
of the schedules to checks drawn on a paying 
bank located in Alaska, Hawaii, Puerto Rico, 
or the U.S. Virgin Islands and deposited in an 
account at a depositary bank in the 48 contig
uous states. Therefore, a check deposited in a 
San Francisco bank drawn on a Hawaii pay
ing bank must be made available for with
drawal not later than the third rather than the 
fourth business day following deposit.
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SECTION 229.12— Permanent 
Availability Schedule

(a) Effective date. The permanent availability 
schedule contained in this section is effective 
September 1, 1990.

(b) Local checks and certain other checks. 
Except as provided in paragraphs (d), (e), 
and (f) of this section, a depositary bank shall 
make funds deposited in an account by a 
check available for withdrawal not later than 
the second business day following the banking 
day on which funds are deposited, in the case 
of—

(1) A local check;
(2) A check drawn on the Treasury of the 
United States that is not governed by the 
availability requirements of section 
229.10(c);
(3) A U.S. Postal Service money order 
that is not governed by the availability re
quirements of section 229.10(c); and
(4) A check drawn on a Federal Reserve 
Bank or Federal Home Loan Bank; a check 
drawn by a state or unit of general local 
government; or a cashier’s, certified, or tell
er’s check; if any check referred to in this 
paragraph (b )(4 ) is a local check that is 
not governed by the availability require
ments of section 229.10(c).

(c) Nonlocal checks.
(1) In general. Except as provided in para
graphs (d), (e), and (f) of this section, a 
depositary bank shall make funds deposited 
in an account by a check available for with
drawal not later than the fifth business day 
following the banking day on which funds 
are deposited, in the case of—

(i) A nonlocal check; and
(ii) A check drawn on a Federal Re
serve Bank or Federal Home Loan Bank; 
a check drawn by a state or unit of gener
al local government; a cashier’s, certified, 
or teller’s check; or a check deposited in 
a branch of the depositary bank and 
drawn on the same or another branch of 
the same bank, if any check referred to in 
this paragraph (c) (1) (ii) is a nonlocal 
check that is not governed by the avail
ability requirements of section 229.10(c).

(2) Nonlocal checks specified in appendix

B-2 to this part must be made available for 
withdrawal not later than the times pre
scribed in that appendix.

(d) Time period adjustment for withdrawal 
by cash or similar means. A depositary bank 
may extend by one business day the time that 
funds deposited in an account by one or more 
checks subject to paragraphs (b), (c), or (f) 
of this section are available for withdrawal by 
cash or similar means. Similar means include 
electronic payment, issuance of a cashier’s or 
teller’s check, or certification of a check, or 
other irrevocable commitment to pay, but do 
not include the granting of credit to a bank, a 
Federal Reserve Bank, or a Federal Home 
Loan Bank that presents a check to the depos
itary bank for payment. A depositary bank 
shall, however, make $400 of these funds 
available for withdrawal by cash or similar 
means not later than 5:00 p.m. on the business 
day on which the funds are available under 
paragraphs (b), (c), or (f) of this section. 
This $400 is in addition to the $100 available 
under section 229.1 0 (c )(l)(v ii) .

(e) Extension o f schedule for certain deposits 
in Alaska, Hawaii, Puerto Rico, and the U.S. 
Virgin Islands. The depositary bank may ex
tend the time periods set forth in this section 
by one business day in the case of any deposit, 
other than a deposit described in section
229.10, that is—

(1) Deposited in an account at a branch of 
a depositary bank if the branch is located in 
Alaska, Hawaii, Puerto Rico, or the U.S. 
Virgin Islands; and
(2) Deposited by a check drawn on or pay
able at or through a paying bank not locat
ed in the same state as the depositary bank.

(f) Deposits at nonproprietary ATMs. A de
positary bank shall make funds deposited in 
an account at a nonproprietary ATM by cash 
or check available for withdrawal not later 
than the fifth business day following the bank
ing day on which the funds are deposited.
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COMMENTARY

SECTION 229.12—Permanent 
Availability Schedule

12(a) Effective Date

The permanent schedule supersedes the tem
porary schedule on September 1, 1990.

12(b) Local Checks and Certain Other 
Checks

Under the permanent schedule, local checks 
must be made available for withdrawal not 
later than the second business day following 
the banking day on which the checks were 
deposited.

In addition, the proceeds of Treasury 
checks and U.S. Postal Service money orders 
not subject to next-day (or second-day) avail
ability under section 229.10(c); checks drawn 
on Federal Reserve Banks and Federal Home 
Loan Banks; checks drawn by a state or unit 
of general local government; and cashier’s, 
certified, and teller’s checks not subject to 
next-day (or second-day) availability under 
section 229.10(c) and payable in the same 
check-processing region as the depositary 
bank, must be made available for withdrawal 
by the second business day following deposit.

Exceptions are made for withdrawals by 
cash or similar means and for deposits in 
banks located outside the 48 contiguous 
states. Thus, the proceeds of a local check de
posited on a Monday generally must be made 
available for withdrawal on Wednesday.

12(c) Nonlocal Checks

Under the permanent schedule, the time peri
od for availability of nonlocal checks is also 
reduced. Nonlocal checks must be made avail
able for withdrawal not later than the fifth 
business day following deposit, i.e., proceeds 
of a nonlocal check deposited on a Monday 
must be made available for withdrawal on the 
following Monday. In addition, a check de
scribed in section 229.10(c) that does not 
meet the conditions for next-day availability 
(or second-day availability) is treated as a 
nonlocal check, if the check is drawn on or 
payable through or at a nonlocal paying bank. 
32

Adjustments are made to the schedule for 
withdrawals by cash or similar means and de
posits in banks located outside the 48 contigu
ous states.

As described in the discussion of section 
229.11(c), the Board is required to shorten 
the schedules for any category of check where 
most of these checks can be returned to the 
depositary bank in a shorter period of time 
than provided in the schedule. Appendix B-2 
sets forth the reductions to the schedule for 
certain nonlocal checks under the permanent 
schedule.

12(d) Time-Period Adjustment for 
Withdrawal by Cash or Similar Means

Unlike the temporary schedule, the act applies 
the special cash withdrawal rule to all local 
and nonlocal checks under the permanent 
schedule. The regulation implementing this 
rule is described in the discussion of the tem
porary schedule at section 229.11(b). Under 
the permanent schedule, if the proceeds of lo
cal and nonlocal checks become available for 
withdrawal on the same business day, the 
$400 withdrawal limitation applies to the ag
gregate amount of the funds that became 
available for withdrawal on that day.

12(e) Extension of Schedule for Certain 
Deposits in Alaska, Hawaii, Puerto Rico, 
and the U.S. Virgin Islands

The extension of the availability schedules 
provided to check deposits at a branch of a 
bank if the branch is located in Alaska, Ha
waii, Puerto Rico, or the U.S. Virgin Islands 
under the temporary schedule also applies 
when the permanent schedule becomes effec
tive. Explanation of this provision is provided 
in the discussion of section 229.11(d).

12(f) Deposits at Nonproprietary ATMs

The act and regulation provide a special rule 
for deposits made at nonproprietary ATMs. 
This paragraph does not apply to deposits 
made at proprietary ATMs. All deposits at a 
nonproprietary ATM must be made available 
for withdrawal by the fifth business day fol
lowing the banking day of deposit. For exam
ple, a deposit made at a nonproprietary ATM
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on a Monday, including any deposit by cash 
or checks that would otherwise be subject to 
next-day (or second-day) availability, must 
be made available for withdrawal not later 
than Monday of the following week. The pro
visions of section 229.10(c) (1) (vii) requiring 
a depositary bank to make up to $100 of an 
aggregate daily deposit available for with
drawal on the next business day after the 
banking day of deposit do not apply to depos
its at a nonproprietary ATM.
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SECTION 229.13—Exceptions

(a) New accounts.
(1) A deposit in a new account—

(i) Is subject to the requirements of sec
tion 229.10(a) and (b) to make funds 
from deposits by cash and electronic pay
ments available for withdrawal on the 
business day following the banking day 
of deposit or receipt;
(ii) Is subject to the requirements of sec
tion 229.10(c) (1) (i) through (v) and 
section 229.10(c)(2) only with respect 
to the first $5,000 of funds deposited on 
any one banking day; but the amount of 
the deposit in excess of $5,000 shall be 
available for withdrawal not later than 
the ninth business day following the 
banking day on which funds are deposit
ed; and
(iii) Is not subject to the availability re
quirements of sections 229.1 0 (c )(l)(v i)  
and (vii), 229.11, and 229.12.

For purposes of this paragraph, checks sub
ject to section 229.10(c) (1) (v) include 
traveler’s checks.
(2) An account is considered a new ac
count during the first 30 calendar days after 
the account is established. An account is 
not considered a new account if each cus
tomer on the account has had, within 30 
calendar days before the account is estab
lished, another account at the depositary 
bank for at least 30 calendar days.

(b) Large deposits. Sections 229.10(c) and
229.12 do not apply to the aggregate amount 
of deposits by one or more checks to the ex
tent that the aggregate amount is in excess of 
$5,000 on any one banking day. For custom
ers that have multiple accounts at a deposi
tary bank, the bank may apply this exception 
to the aggregate deposits to all accounts held 
by the customer, even if the customer is not 
the sole holder of the accounts and not all of 
the holders of the accounts are the same.

(c) Redeposited checks. Sections 229.10(c) 
and 229.12 do not apply to a check that has 
been returned unpaid and redeposited by the 
customer or the depositary bank. This excep
tion does not apply—

(1) To a check that has been returned due

to a missing indorsement and redeposited 
after the missing indorsement has been ob
tained, if the reason for return indication on 
the check states that it was returned due to 
a missing indorsement; or
(2) To a check that has been returned be
cause it was postdated, if the reason for re
turn indicated on the check states that it 
was returned because it was postdated, and 
if the check is no longer postdated when 
redeposited.

(d) Repeated overdrafts. If any account or 
combination of accounts of a depositary 
bank’s customer has been repeatedly over
drawn, then for a period of six months after 
the last such overdraft, sections 229.10(c) 
and 229.12 do not apply to any of the ac
counts. A depositary bank may consider a 
customer’s account to be repeatedly over
drawn if —

(1) On six or more banking days within 
the preceding six months, the account bal
ance is negative, or the account balance 
would have become negative if checks or 
other charges to the account had been paid; 
or
(2) On two or more banking days within 
the preceding six months, the account bal
ance is negative, or the account balance 
would have become negative, in the amount 
of $5,000 or more, if checks or other 
charges to the account had been paid.

(e) Reasonable cause to doubt collectibility.
(1) In general. Sections 229.10(c) and
229.12 do not apply to a check deposited in 
a depositary bank if the depositary bank has 
reasonable cause to believe that the check is 
uncollectible from the paying bank. Rea
sonable cause to believe a check is uncollec
tible requires the existence of facts that 
would cause a well-grounded belief in the 
mind of a reasonable person. Such belief 
shall not be based on the fact that the check 
is of a particular class or is deposited by a 
particular class of persons. The reason for 
the bank’s belief that the check is uncollec
tible shall be included in the notice required 
under paragraph (g) of this section.
(2) Overdraft and returned-check fees. A 
depositary bank that extends the time when 
funds will be available for withdrawal as de
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scribed in paragraph (e )(1 ) of this section, 
and does not furnish the depositor with 
written notice at the time of deposit shall 
not assess any fees for any subsequent over
drafts (including use of a line of credit) or 
return of checks of other debits to the ac
count, if —

(i) The overdraft or return of the check 
would not have occurred except for the 
fact that the deposited funds were de
layed under paragraph (e )(1 ) of this sec
tion; and
(ii) The deposited check was paid by the 
paying bank.

Notwithstanding the foregoing, the deposi
tary bank may assess an overdraft or re- 
turned-check fee if it includes a notice con
cerning overdraft and retumed-check fees 
with the notice of exception required in par
agraph (g) of this section and, when re
quired, refunds any such fees upon the re
quest of the customer. The notice must 
state that the customer may be entitled to a 
refund of overdraft or retumed-check fees 
that are assessed if the check subject to the 
exception is paid and how to obtain a 
refund.

(f) Emergency conditions. Sections 229.10
(c) and 229.12 do not apply to funds deposit
ed by check in a depositary bank in the case 
of—

(1) An interruption of communications or 
computer or other equipment facilities;
(2) A suspension of payments by another 
bank;
(3) A war; or
(4) An emergency condition beyond the 
control of the depositary bank,

if the depositary bank exercises such diligence 
as the circumstances require.

(g) Notice of exception.
(1) In general. Subject to paragraphs
(g )(2 ) and (g )(3 ) of this section, when a 
depositary bank extends the time when 
funds will be available for withdrawal based 
on the application of an exception con
tained in paragraphs (b) through (f) of 
this section, it must provide the depositor 
with a written notice.

(i) The notice shall include the follow
ing information:

(A) The account number of the 
customer;
(B) The date and amount of the 
deposit;
(C) The amount of the deposit that is 
being delayed;
(D ) The reason the exception was in
voked; and
(E) The time period within which the 
funds will be available for withdrawal, 
unless the emergency-conditions ex
ception in paragraph (f) of this section 
has been invoked, and the depositary 
bank, in good faith, does not know the 
duration of the emergency and, conse
quently, when the funds must be made 
available at the time the notice must be 
given.

(ii) Timing o f notice.
(A ) The notice shall be provided to 
the depositor at the time of the deposit, 
unless the deposit is not made in per
son to an employee of the depositary 
bank, or, if the facts upon which a de
termination to invoke one of the excep
tions in paragraphs (b) through (f) of 
this section to delay a deposit only be
come known to the depositary bank af
ter the time of the deposit. If the notice 
is not given at the time of the deposit, 
the depositary bank shall mail or deliv
er the notice to the customer as soon as 
practicable, but no later than the first 
business day following the day the 
facts become known to the depositary 
bank, or the deposit is made, whichev
er is later.
(B) If the availability of funds is de
layed under the emergency-conditions 
exception provided in paragraph (f) of 
this section, the depositary bank is not 
required to provide a notice if the 
funds subject to the exception become 
available before the notice must be sent 
under paragraph ( g ) ( l ) ( i i ) (A )  of 
this section.

(2) One-time exception notice. In lieu of 
providing notice pursuant to paragraph 
(g )(1 ) of this section, a depositary bank 
that extends the time when funds deposited 
in a nonconsumer account will be available 
for withdrawal based on an exception con
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tained in paragraph (b) or (c) of this 
section may provide a single notice to the 
customer that includes the following infor
mation—

(i) The reason (s) the exception may be 
invoked; and
(ii) The time period within which de
posits subject to the exception generally 
will be available for withdrawal.

This one-time notice shall be provided only 
if each type of exception cited in the notice 
will be invoked for most check deposits in 
the account to which the exception could 
apply. This notice shall be provided at or 
prior to the time notice must be provided 
under paragraph (g )(1 ) (ii) of this section.
(3) Notice o f repeated-overdrafts exception. 
In lieu of providing notice pursuant to para
graph (g )(1 ) of this section, a depositary 
bank that extends the time when funds de
posited in an account will be available for 
withdrawal based on the exception con
tained in paragraph (d) of this section may 
provide a notice to the customer for each 
time period during which the exception will 
be in effect. The notice shall include the fol
lowing information—

(i) The account number of the 
customer;
(ii) The fact that the availability of 
funds deposited in the customer’s ac
count will be delayed because the repeat
ed-overdrafts exception will be invoked;
(iii) The time period within which de
posits subject to the exception generally 
will be available for withdrawal; and
(iv) The time period during which the 
exception will apply.

This notice shall be provided at or prior to 
the time notice must be provided under par
agraph (g) (1) (ii) of this section and only 
if the exception cited in the notice will be 
invoked for most check deposits in the 
account.
(4) Record retention. A depositary bank 
shall retain a record, in accordance with 
section 229.21(g), of each notice provided 
pursuant to its application of the reason
able-cause exception under paragraph (e) 
of this section, together with a brief state
ment of the facts giving rise to the bank’s

reason to doubt the collectibility of the 
check.

(h) Availability o f deposits subject to
exceptions.

(1) If an exception contained in para
graphs (b) through (f) of this section ap
plies, the depositary bank may extend the 
time periods established under sections 
229.10(c) and 229.12 by a reasonable peri
od of time.
(2) If a depositary bank invokes an excep
tion contained in paragraphs (b) through
(e) of this section with respect to a check 
described in section 229.10(c) ( l ) ( i )  
through (v) or section 229.10(c)(2), it 
shall make the funds available for with
drawal not later than a reasonable period 
after the day the funds would have been re
quired to be made available had the check 
been subject to section 229.12.
(3) If a depositary bank invokes an excep
tion under paragraph (f) of this section 
based on an emergency condition, the de
positary bank shall make the funds avail
able for withdrawal not later than a reason
able period after the emergency has ceased 
or the period established in sections 
229.10(c) and 229.12, whichever is later.
(4) For the purposes of paragraphs
(h )(1 ), (h )(2 ), and (h )(3 ) of this section, 
a reasonable period is an extension of up to 
one business day for checks subject to sec
tion 229.10(c) ( l) (v i) ,  five business days 
for checks subject to section 229.12(b) and 
checks that would be subject to section 
229.12(b) under paragraph (h )(2 ) of this 
section, and six business days for checks 
subject to section 229.12(c) and checks 
that would be subject to section 229.12(c) 
under paragraph (h )(2 ) of this section. A 
longer extension may be reasonable, but the 
bank has the burden of so establishing.
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COMMENTARY

SECTION 229.13—Exceptions

While certain safeguard exceptions (such as 
those for new accounts and checks the bank 
has reasonable cause to believe are uncollecti
ble) are established in the act, the Congress 
gave the Board the discretion to determine 
whether certain other exceptions should be in
cluded in its regulations. Specifically, the act 
gives the Board the authority to establish ex
ceptions to the schedules for large or redepos
ited checks and for accounts that have been 
repeatedly overdrawn. These exceptions apply 
to local and nonlocal checks as well as to 
checks that must otherwise be accorded next- 
day (or second-day) availability under section 
229.10(c).

Many checks will not be returned to the 
depositary bank by the time funds must be 
made available for withdrawal under the next- 
day (or second-day), local, and nonlocal 
schedules. In order to reduce risk to deposi
tary banks, the Board has exercised its statu
tory authority to adopt these exceptions to the 
schedules in the regulation to allow the depos
itary bank to extend the time within which it 
is required to make funds available.

The act also gives the Board the authority 
to suspend the schedules for any classification 
of checks, if the schedules result in an unac
ceptable level of fraud losses. The Board will 
adopt regulations or issue orders to imple
ment this statutory authority if and when cir
cumstances requiring its implementation 
arise.

13(a) New Accounts

Definition o f New Account

The act provides an exception to the availabil
ity schedule for new accounts. An account is 
defined as a new account during the first 30 
calendar days after the account is opened. An 
account is open when the first deposit is made 
to the account. An account is not considered a 
new account, however, if each customer on 
the account has a transaction-account rela
tionship with the depositary bank, including a 
dormant account, that is at least 30 calendar 
days old on September 1, 1988, or at any time

thereafter (i.e., an established account), or 
has had an established account with the de
positary bank within the 30 calendar days pri
or to opening the account.

The following are examples of what consti
tutes, and does not constitute, a new account:

1. If the customer has an established account 
with a bank and opens a second account 
with the bank, the second account is not 
subject to the new account exception.

2. If a customer’s account were closed and 
another account opened as a successor to 
the original account (due, for example, to 
the theft of checks or a debit card used to 
access the original account), the successor 
account is not subject to the new account 
exception, assuming the previous account 
relationship is at least 30 days old. Similar
ly, if a customer closed an established ac
count and opens a separate account within 
30 days, the new account is not subject to 
the new-account exception.

3. If a customer has a savings deposit or other 
deposit that is not an account (as that term 
is defined in section 229.2(a)) at the bank, 
and opens an account, the account may be 
subject to the new-account exception.

4. If a person that is authorized to sign on a 
corporate account (but has no other rela
tionship with the bank) opens a personal 
account, the personal account is subject to 
the new-account exception.

5. If a customer has an established joint ac
count at a bank, and subsequently opens an 
individual account with that bank, the in
dividual account is not subject to the new- 
account exception.

6. If two customers that each have an estab
lished individual account with the bank 
open a joint account, the joint account is 
not subject to the new-account exception. 
If one of the customers on the account has 
no current or recent established account 
relationship with the bank, however, the 
joint account is subject to the new-account 
exception, even if the other individual on 
the account has an established account re
lationship with the bank.

Rules Applicable to New Accounts

During the new-account exception period, the
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schedules for local and nonlocal checks do not 
apply, and, unlike the other exceptions pro
vided in this section, the regulation provides 
no maximum time frames within which the 
proceeds of these deposits must be made avail
able for withdrawal. Maximum times within 
which funds must be available for withdrawal 
during the new-account period are provided, 
however, for certain other deposits. Deposits 
received by cash and electronic payments 
must be made available for withdrawal in ac
cordance with section 229.10.

Special rules also apply to deposits of Trea
sury checks; U.S. Postal Service money or
ders; checks drawn on Federal Reserve Banks 
and Federal Home Loan Banks; state and lo
cal government checks; cashier’s, certified, 
and teller’s checks; and, for the purposes of 
the new-account exception only, traveler’s 
checks. The first $5,000 of funds deposited to 
a new account on any one banking day by 
these check deposits must be made available 
for withdrawal in accordance with section 
229.10(c). Thus, the first $5,000 of the pro
ceeds of these check deposits must be made 
available on the next business day following 
deposit, if the deposit is made in person to an 
employee of the depositary bank and the other 
conditions of next-day availability are met. 
Funds must be made available on the second 
business day after deposit for deposits that are 
not made over the counter, in accordance 
with section 229.10(c)(2). (Proceeds of 
Treasury-check deposits must be made avail
able on the next business day after deposit, 
even if the check is not deposited in person to 
an employee of the depositary bank.) Funds 
in excess of the first $5,000 deposited by these 
types of checks on a banking day must be 
available for withdrawal not later than the 
ninth business day following the banking day 
of deposit. The requirements of section 
229 .10 (c )(l)(v i) and (vii) that on-us checks 
and the first $100 of a day’s deposit be made 
available for withdrawal on the next business 
day do not apply during the new-account 
period.

Representation by Customer

The depositary bank may rely on the repre
sentation of the customer that the customer

has no established account relationship with 
the bank, and has not had any such account 
relationship within the past 30 days, to deter
mine whether an account is subject to the 
new-account exception.

13(b) Large Deposits

Under the large-deposit exception, a deposi
tary bank may extend the hold placed on 
check deposits to the extent that the amount 
of the aggregate deposit on any banking day 
exceeds $5,000. This exception applies to local 
and nonlocal checks, as well as to checks that 
would otherwise be made available on the 
next (or second) business day after the day of 
deposit under section 229.10(c). Although 
the first $5,000 of a day’s deposit is subject to 
the availability otherwise provided for checks, 
the amount in excess of $5,000 may be held 
for an additional period of time as provided in 
section 229.13(h). When the large-deposit ex
ception is applied to deposits composed of a 
mix of checks that would otherwise be subject 
to differing availability schedules, the deposi
tary bank has the discretion to choose the por
tion of the deposit to which it applies the ex
ception. Deposits by cash or electronic pay
ment are not subject to this exception for large 
deposits.

The following example illustrates the opera
tion of the large-deposit exception. If a cus
tomer deposits $2,000 in cash and a $9,000 
local check on a Monday, $2,100 (the pro
ceeds of the cash deposit and $100 from the 
local-check deposit) must be made available 
for withdrawal on Tuesday. An additional 
$4,900 of the proceeds of the local check must 
be available for withdrawal on Wednesday in 
accordance with the local schedule, and the 
remaining $4,000 may be held for an additional 
period of time under the large-deposit 
exception.

Where a customer has multiple accounts 
with a depositary bank, the bank may apply 
the large-deposit exception to the aggregate 
deposits to all of the customer’s accounts, 
even if the customer is not the sole holder of 
the accounts and not all of the holders of the 
customer’s accounts are the same. Thus, a de
positary bank may aggregate the deposits 
made to two individual accounts in the same

38

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



Regulation CC Commentary § 229.13

name, to an individual and a joint account 
with one common name, or to two joint ac
counts with at least one common name for the 
purpose of applying the large-deposit excep
tion. Aggregation of deposits to multiple ac
counts is permitted because the Board believes 
that the risk to the depositary bank associated 
with large deposits is similar regardless of 
how the deposits are allocated among the cus
tomer’s accounts.

13(c) Redeposited Checks

The act gives the Board the authority to 
promulgate an exception to the schedule for 
checks that have been returned unpaid and 
redeposited. Section 229.13(c) provides such 
an exception for checks that have been re
turned unpaid and redeposited by the custom
er or the depositary bank. This exception ap
plies to local and nonlocal checks, as well as 
to checks that would otherwise be made avail
able on the next (or second) business day af
ter the day of deposit under section 
229.10(c).

This exception addresses the increased risk 
to the depositary bank that checks that have 
been returned once will be uncollectible when 
they are presented to the paying bank a sec
ond time. The Board, however, does not be
lieve that this increased risk is present for 
checks that have been returned due to a miss
ing indorsement. Thus, the exception does not 
apply to checks returned unpaid due to miss
ing indorsements and redeposited after the 
missing indorsement has been obtained, if the 
reason for return indicated on the check (see 
section 229.30(d)) states that it was returned 
due to a missing indorsement. For the same 
reason, this exception does not apply to a 
check returned because it was postdated (fu
ture-dated), if the reason for return indicated 
on the check states that it was returned be
cause it was postdated, and if it is no longer 
postdated when redeposited.

To determine when funds must be made 
available for withdrawal, the banking day on 
which the check is redeposited is considered 
to be the day of deposit. A depositary bank 
that made $100 of a check available for with
drawal under section 229.10(c) (l)(v ii) can 
charge back the full amount of the check, in

cluding the $100, if the check is returned un
paid, and the $100 need not be made available 
again if the check is redeposited.

13(d) Repeated Overdrafts

The act gives the Board the authority to estab
lish an exception for “deposit accounts which 
have been overdrawn repeatedly.” This para
graph provides two tests to determine what 
constitutes repeated overdrafts. Under the 
first test, a customer’s accounts are considered 
repeatedly overdrawn if, on six banking days 
within the preceding six months, the available 
balance in any account held by the customer 
is negative, or the balance would have become 
negative if checks or other charges to the ac
count had been paid, rather than returned. 
This test can be met based on separate occur
rences (e.g., checks that are returned for in
sufficient funds on six different days), or 
based on one occurrence (e.g., a negative bal
ance that remains on the customer’s account 
for six banking days). If the bank dishonors a 
check that otherwise would have created a 
negative balance, however, the incident is con
sidered an overdraft only on that day.

The second test addresses substantial over
drafts. Such overdrafts increase the risk to the 
depositary bank of dealing with the repeated 
overdrafter. Under this test, a customer incurs 
repeated overdrafts if, on two banking days 
within the preceding six months, the available 
balance in any account held by the customer 
is negative in an amount of $5,000 or more, or 
would have become negative in an amount of 
$5,000 or more if checks or other charges to 
the account had been paid.

The exception relates not only to overdrafts 
caused by checks drawn on the account, but 
also overdrafts caused by other debit charges 
(e.g., ACH debits, point-of-sale transactions, 
returned checks, account fees, etc.). If the po
tential debit is in excess of available funds, the 
exception applies regardless of whether the 
items were paid or returned unpaid. An over
draft resulting from an error on the part of the 
depositary bank, or from the imposition of 
overdraft charges for which the customer is 
entitled to a refund under sections 229.13(e) 
or 229.16(c), cannot be considered in deter
mining whether the customer is a repeated
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overdrafter. The exception excludes accounts 
with overdraft lines of credit, unless the credit 
line has been exceeded or would have been 
exceeded if the checks or other charges to the 
account had been paid.

This exception applies to local and nonlocal 
checks, as well as to checks that otherwise 
would be made available on the next (or sec
ond) business day after the day of deposit un
der section 229.10(c). When a bank places or 
extends a hold under this exception, it need 
not make the first $100 of a deposit available 
for withdrawal on the next business day, as 
otherwise would be required by section 
229.10(c) ( l)(v ii) .

13(e) Reasonable Cause to Doubt 
Collectibility

In the case of certain check deposits, if the 
bank has reasonable cause to believe the check 
is uncollectible, it may extend the time funds 
must be made available for withdrawal. This 
exception applies to local and nonlocal 
checks, as well as to checks that would other
wise be made available on the next (or sec
ond) business day after the day of deposit un
der section 229.10(c). When a bank places or 
extends a hold under this exception, it need 
not make the first $100 of a deposit available 
for withdrawal on the next business day, as 
otherwise would be required by section 229.10
(c) ( l)(v ii) . If the reasonable-cause exception 
is invoked, the bank must include in the no
tice to its customer, required by section 
229.13(g), the reason that the bank believes 
that the check is uncollectible.

The following are several examples of cir
cumstances under which the reasonable-cause 
exception may be invoked:

If a bank received a notice from the paying 
bank that a check was not paid and is being 
returned to the depositary bank, the deposi
tary bank could place a hold on the check or 
extend a hold previously placed on that check, 
and notify the customer that the bank had re
ceived notice that the check is being returned. 
The exception could be invoked even if the 
notice were incomplete, if the bank had rea
sonable cause to believe that the notice ap
plied to that particular check.

The depositary bank may have received in

formation from the paying bank, prior to the 
presentment of the check, that gives the bank 
reasonable cause to believe that the check is 
uncollectible. For example, the paying bank 
may have indicated that payment has been 
stopped on the check, or that the drawer’s ac
count does not currently have sufficient funds 
to honor the check. Such information may 
provide sufficient basis to invoke this excep
tion. In these cases, the depositary bank could 
invoke the exception and disclose as the rea
son the exception is being invoked the fact 
that information from the paying bank indi
cates that the check may not be paid.

The fact that a check is deposited more 
than six months after the date on the check 
(i.e., a stale check) is a reasonable indication 
that the check may be uncollectible, because 
under UCC section 4-404 a bank has no duty 
to its customer to pay a check that is more 
than six months old. Similarly, if a check be
ing deposited is postdated (future-dated), the 
bank may have a reasonable cause to believe 
the check is uncollectible, because the check is 
not properly payable under UCC section 
4-401. The bank, in its notice, should specify 
that the check is stale date or postdated.

There are reasons that may cause a bank to 
believe that a check is uncollectible that are 
based on confidential information. For exam
ple, a bank could conclude that a check being 
deposited is uncollectible based on its reason
able belief that the depositor is engaging in 
kiting activity. Reasonable belief as to the in
solvency or pending insolvency of the drawer 
of the check or the drawee bank and that the 
checks will not be paid may also justify invok
ing this exception. In these cases, the bank 
may indicate, as the reason it is invoking the 
exception, that the bank has confidential in
formation that indicates that the check might 
not be paid.

The Board has included a reasonable-cause 
exception notice as a model form in appendix 
C (C-13A). The model notice includes a 
number of reasons for which this exception 
may be invoked. The Board does not intend to 
provide a comprehensive list of reasons for 
which this exception may be invoked; another 
reason that does not appear on the model no
tice may be used as the basis for extending a 
hold, if the reason satisfies the conditions for
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invoking this exception. A depositary bank 
may invoke the reasonable-cause exception 
based on a combination of factors that give 
rise to a reasonable cause to doubt the collect
ibility of a check. In these cases, the bank 
should disclose the primary reasons for which 
the exception was invoked in accordance with 
paragraph (g) of this section.

The regulation provides that the determina
tion that a check is uncollectible shall not be 
based on a class of checks or persons. For ex
ample, a depositary bank cannot invoke this 
exception simply because the check is drawn 
on a paying bank in a rural area and the de
positary bank knows it will not have the op
portunity to learn of nonpayment of that 
check before funds must be made available 
under the availability schedules. Similarly, a 
depositary bank cannot invoke the reasonable- 
cause exception based on the race or national 
origin of the depositor.

If a depositary bank invokes this exception 
with respect to a particular check and does 
not provide a written notice to the depositor 
at the time of deposit, the depositary bank 
may not assess any overdraft fee (such as an 
NSF charge) or charge interest for use of 
overdraft credit, if the check is paid by the 
paying bank and these charges would not 
have occurred had the exception not been in
voked. A bank may assess an overdraft fee 
under these circumstances, however, if it pro
vides notice to the customer, in the notice of 
exception required by paragraph (g) of this 
section, that the fee may be subject to refund, 
and refunds the charges upon the request of 
the customer. The notice must state that the 
customer may be entitled to a refund of any 
overdraft fees that are assessed if the check 
being held is paid, and indicate where such 
requests for a refund of overdraft fees should 
be directed.

13(f) Emergency Conditions

Certain emergency conditions may arise that 
delay the collection or return of checks, or 
delay the processing and updating of customer 
accounts. In the circumstances specified in 
this paragraph, the depositary bank may ex
tend the holds that are placed on deposits of 
checks that are affected by such delays, if the

bank exercises such diligence as the circum
stances require. For example, if a bank learns 
that a check has been delayed in the process of 
collection due to severe weather conditions or 
other causes beyond its control, an emergency 
condition covered by this section may exist 
and the bank may place a hold on the check to 
reflect the delay. This exception applies to lo
cal and nonlocal checks, as well as checks that 
would otherwise be made available on the 
next (or second) business day after the day of 
deposit under section 229.10(c). When a bank 
places or extends a hold under this exception, 
it need not make the first $100 of a deposit 
available for withdrawal on the next business 
day, as otherwise would be required by sec
tion 229 .10(c)(l)(v ii). In cases where the 
emergency-conditions exception does not ap
ply, as in the case of deposits of cash or elec
tronic payments under section 229.10(a) and
(b), the depositary bank may not be liable for 
a delay in making funds available for with
drawal if the delay is due to a bona fide 
error such as an unavoidable computer 
malfunction.

13(g) Notice of Exception

If a depositary bank invokes any of the safe
guard exceptions to the schedules listed above, 
other than the new-account exception, and ex
tends the hold on a deposit beyond the time 
periods permitted in sections 229.10(c) and
229.12, it must provide a notice to its custom
er. Except in the cases described in para
graphs (g )(2 ) and (g )(3 ) of the regulation, 
notices must be given each time an exception 
hold is invoked and must state the customer’s 
account number, the date of deposit, the rea
son the exception was invoked, and the time 
period within which funds will be available for 
withdrawal.

With respect to paragraph (g )(1 ), the re
quirement that the notice state the time period 
within which the funds shall be made avail
able may be satisfied if the notice identifies the 
date the deposit is received and information 
sufficient to indicate when funds will be avail
able and the amounts that will be available at 
those times. For example, for a deposit involv
ing more than one check, the bank need not
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provide a notice that discloses when funds 
from each individual check in the deposit will 
be available for withdrawal; instead, the bank 
may provide a total dollar amount for each of 
the time periods when funds will be available, 
or provide the customer with an explanation 
of how to determine the amount of the deposit 
that will be held and when the funds will be 
available for deposit. Appendix C (C-13) 
contains a model form of this exception 
notice.

For deposits made in person to an employee 
of the depositary bank, the notice generally 
must be given to the person making the depo
sit, i.e., the “depositor,” at the time of deposit. 
The depositor need not be the customer hold
ing the account. For other deposits, such as 
deposits received at an ATM, lobby deposit 
box, night depository, or through the mail, 
notice must be mailed to the customer not lat
er than the close of the business day following 
the banking day on which the deposit was 
made.

Notice to the customer also may be provid
ed at a later time, if the facts upon which the 
determination to invoke the exception do not 
becom e known to the depositary bank until 
after notice would otherwise have to be given. 
In these cases, the bank must mail the notice 
to the customer as soon as practicable, but not 
later than the business day following the day 
the facts become known. The Board has clari
fied in the regulation when a depositary bank 
is deemed to have knowledge of the facts upon 
which the determination is made. A bank is 
deemed to have knowledge when the facts are 
brought to the attention of the person or per
sons in the bank responsible for making the 
determination, or when the facts would have 
been brought to their attention if the bank had 
exercised due diligence.

If the depositary bank extends the hold 
placed on a deposit due to an emergency con
dition, the notice requirement generally ap
plies; however, the regulation provides that 
the bank need not provide a notice if the funds 
would be available for withdrawal before the 
notice must be sent. For example, if on the 
last day of a hold period the depositary bank 
experiences a computer failure and customer 
accounts cannot be updated in a timely fash
ion to reflect the funds as available balances, 
42

notices are not required if the funds are made 
available before the notices must be sent.

In those cases described in paragraphs 
(g )(2 ) and (g )(3 ), the depositary bank need 
not provide a notice every time an exception 
hold is applied to a deposit. When paragraph 
(g )(2 ) or (g )(3 ) requires disclosure of the 
time period within which deposits subject to 
the exception will be available for withdrawal, 
the requirement may be satisfied if the one
time notice states when on-us, local, and non
local checks will be available for withdrawal if 
an exception is invoked.

Under paragraph (g )(2 ), if a nonconsumer 
account (see commentary to section
229.2 (n )) is subject to the large-deposit or re- 
deposited-check exception, the depositary 
bank may give its customer a single notice at 
or prior to the time notice must be provided 
under paragraph (g )(1 ). Notices provided 
under paragraph (g )(2 ) must contain the rea
son the exception may be invoked and the 
time period within which deposits subject to 
the exception will be available for withdrawal 
(see model notice C-13B). A depositary bank 
may provide a one-time notice to a noncon
sum er custom er under paragraph (g )(2 ) only 
if each exception cited in the notice (the large- 
deposit and/or the redeposited-check excep
tion) will be invoked for most check deposits 
to the customer’s account to which the excep
tion could apply. A one-time notice may state 
that the depositary bank will apply exception 
holds to certain subsets of deposits to which 
the large-deposit or redeposited-check excep
tion may apply, and the notice should identify 
such subsets. For example, the depositary 
bank may apply the redeposited-check excep
tion only to checks that were redeposited au
tomatically by the depositary bank in accord
ance with an agreement with the customer, 
rather than to all redeposited checks. In lieu 
of sending the one-time notice, a depositary 
bank may send individual hold notices for 
each deposit subject to the large-deposit or re
deposited-check exception in accordance with 
section 229.13(g)(1) (see model notice C- 
13). A depositary bank may continue to send 
hold notices for each deposit subject to the 
large-deposit or redeposited-check exception 
in accordance with section 229.13(g)(1) (see 
model notice C-13).
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In the case of a deposit of multiple checks, 
the depositary bank has the discretion to place 
an exception hold on any combination of 
checks in excess of $5,000. The notice should 
enable a customer to determine the availabil
ity of the deposit in the case of a deposit of 
multiple checks. For example, if a customer 
deposits a $5,000 local check and a $5,000 
nonlocal check, under the large-deposit excep
tion, the depositary bank may make funds 
available in the amount of (1) $100 on the 
business day after deposit, $4,900 on the sec
ond business day after deposit (local check), 
and $5,000 on the eleventh business day after 
deposit (nonlocal check with six-day excep
tion hold), or (2) $100 on the first business 
day after deposit, $4,900 on the fifth business 
day after deposit (nonlocal check), and 
$5,000 on the seventh business day after depo
sit (local check with five-day exception hold). 
The notice should reflect the bank’s priorities 
in placing exception holds on next-day (or 
second-day), local, and nonlocal checks.

Under paragraph (g )(3 ), if an account is 
subject to the repeated-overdraft exception, 
the depositary bank may provide one notice to 
its customer for each time period during 
which the exception will apply. Notices sent 
pursuant to paragraph (g )(3 ) must state the 
customer’s account number, the fact the ex
ception was invoked under the repeated-over
draft exception, the time period within which 
deposits subject to the exception will be made 
available for withdrawal, and the time period 
during which the exception will apply (see 
model form C-13C). A depositary bank may 
provide a one-time notice to a customer under 
paragraph (g )(3 ) only if the repeated-over
draft exception will be invoked for most check 
deposits to the customer’s account.

A depositary bank must retain a record of 
each notice of a reasonable-cause exception 
for a period of two years, or such longer time 
as provided in the record-retention require
ments of section 229.21. This record must 
contain a brief description of the facts on 
which the depositary bank based its judgment 
that there was reasonable cause to doubt the 
collectibility of a check. In many cases, such 
as where the exception was invoked on the 
basis of a notice of nonpayment received, the 
record requirement may be met by retaining a

copy of the notice sent to the customer. In 
other cases, such as where the exception was 
invoked on the basis of confidential informa
tion, a further description to the facts, such as 
insolvency of drawer, should be included in 
the record.

13(h) Availability of Deposits Subject to 
Exceptions

If a depositary bank invokes any exception 
other than the new-account exception, the 
bank may extend the time within which funds 
must be made available under the schedule by 
a reasonable period of time. This provision 
establishes that an extension of up to one 
business day for on-us checks, five business 
days for local checks, and six business days 
for nonlocal checks is reasonable. Under 
certain circumstances, however, a longer 
extension of the schedules may be reasonable. 
In these cases, the burden is placed on the 
depositary bank to establish that a longer 
period is reasonable.

For example, assume a bank extended the 
hold on a local check deposit by five business 
days based on its reasonable cause to believe 
that the check is uncollectible. If, on the day 
before the extended hold is scheduled to ex
pire, the bank receives a notification from the 
paying bank that the check is being returned 
unpaid, the bank may determine that a longer 
hold is warranted, if it decides not to charge 
back the customer’s account based on the no
tification. If the bank decides to extend the 
hold, the bank must send a second notice, in 
accordance with paragraph (g) of this sec
tion, indicating the new date that the funds 
will be available for withdrawal.

With respect to Treasury checks, U.S. Post
al Service money orders, checks drawn on 
Federal Reserve Banks or Federal Home 
Loan Banks, state and local government 
checks, and cashier’s, certified, and teller’s 
checks subject to the next-day or (second- 
day) availability requirement, the depositary 
bank may extend the time funds must be 
made available for withdrawal under the 
large-deposit, redeposited-check, repeated- 
overdraft, or reasonable-cause exception by a 
reasonable period beyond the delay that 
would have been permitted under the regula-
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tion had the checks not been subject to the 
next-day (or second-day) availability require
ment. The additional hold is added to the lo
cal or nonlocal schedule that would apply 
based on the location of the paying bank.

One business day for on-us checks, five 
business days for local checks, and six busi
ness days for nonlocal checks, in addition to 
the time period provided in the schedule, 
should provide adequate time for the deposi
tary bank to learn of the nonpayment of virtu
ally all checks that are returned. For example, 
if a customer deposits a $7,000 cashier’s check 
drawn on a nonlocal bank, and the depositary 
bank applies the large-deposit exception to 
that check, $5,000 must be available for with
drawal on the next business day after the day 
of deposit and the remaining $2,000 must be 
available for withdrawal on the eleventh busi
ness day following the day of deposit (six 
business days added to the five-day schedule 
for nonlocal checks), unless the depositary 
bank establishes that a longer hold is reason
able.

In the case of the application of the emer
gency-conditions exception, the depositary 
bank m ay extend the hold placed on a check  
by not more than a reasonable period follow
ing the end of the emergency or the time 
funds must be available for withdrawal under 
sections 229.10(c) or 229.12, whichever is 
later.

This provision does not apply to holds im
posed under the new-account exception. Un
der that exception, the maximum time period 
within which funds must be made available 
for withdrawal is specified for deposits that 
generally must be accorded next-day availabil
ity under section 229.10. This subpart does 
not specify the maximum time period within 
which the proceeds of local and nonlocal 
checks must be made available for withdrawal 
during the new-account period.
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SECTION 229.14— Payment of Interest

(a) In general A depositary bank shall begin 
to accrue interest or dividends on funds de
posited in an interest-bearing account not lat
er than the business day on which the deposi
tary bank receives credit for the funds. For 
the purposes of this section, the depositary 
bank may—

(1) Rely on the availability schedule of its 
Federal Reserve Bank, Federal Home Loan 
Bank, or correspondent bank to determine 
the time credit is actually received; and
(2) Accrue interest or dividends on funds 
deposited in interest-bearing accounts by 
checks that the depositary bank sends to 
paying banks or subsequent collecting 
banks for payment or collection based on 
the availability of funds the depositary bank 
receives from the paying or collecting 
banks.

(b) Special rule for credit unions. Paragraph
(a) of this section does not apply to any ac
count at a bank described in section 
229.2(e)(4), if the bank—

(1) Begins the accrual of interest or divi
dends at a later date than the date described 
in paragraph (a) of this section with re
spect to all funds, including cash, deposited 
in the account; and
(2) Provides notice of its interest- or divi
dend-payment policy in the manner re
quired under section 229.16(d).

(c) Exception for checks returned unpaid. 
This subpart does not require a bank to pay 
interest or dividends on funds deposited by a 
check that is returned unpaid.
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COMMENTARY

SECTION 229.14— Payment of Interest 
14(a) In General

This section requires that a depositary bank 
begin accruing interest on interest-bearing ac
counts not later than the day on which the 
depositary bank receives credit for the funds 
deposited.3 A depositary bank generally re
ceives credit on checks within one or two days 
following deposit. A bank receives credit on a 
cash deposit, an electronic payment, and the 
deposit of a check that is drawn on the deposi
tary bank itself on the day the cash, electronic 
payment, or check is received. In the case of a 
deposit at a nonproprietary ATM, credit is 
generally received on the day the bank that 
operates the ATM credits the depositary bank 
for the amount of the deposit.

Because “account” includes only transac
tion accounts, other interest-bearing accounts 
of the depositary bank, such as money market 
deposit accounts, savings deposits, and time 
deposits, are not subject to this requirement; 
however, a bank may accrue interest on such 
deposits in the same way that it accrues inter
est under this paragraph for simplicity of op
eration. The Board intends the term “inter
est” to refer to payments to or for the account 
of any customer as compensation for the use 
of funds, but to exclude the absorption of ex
penses incident to providing a normal banking 
function or a bank’s forbearance from charg
ing a fee in connection with such a service. 
(See 12 CFR 217.2(d).) Thus, earnings cred
its often applied to corporate accounts are not

3 This section implements section 606 of the act (12 USC 
4005). The act keys the requirement to pay interest to the 
time the depositary bank receives “provisional credit” for a 
check. “Provisional credit” is a term used in the UCC that 
is derived from the code’s concept of “provisional settle
ment.” (See UCC 4-214 and 4-215.) Provisional credit is 
credit that is subject to charge-back if the check is returned 
unpaid; once the check is finally paid, the right to charge 
back expires and the provisional credit becomes “final.” 

Under subpart C, a paying bank no longer has an auto
matic right to charge back credits given in settlement of a 
check, and the concept of provisional settlement is no long
er useful and has been eliminated by the regulation. Ac
cordingly, this section uses the term “credit” rather than 
“provisional credit,” and this section applies regardless of 
whether a credit would be provisional or final under the 
UCC. “Credit” does not include a bookkeeping entry 
(sometimes referred to as “deferred credit” ) that does not 
represent funds actually available for the bank’s use.
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interest payments for the purposes of this 
section.

It may be difficult for a depositary bank to 
track which day the depositary bank receives 
credit for specific checks in order to accrue 
interest properly on the account to which the 
check is deposited. This difficulty may be pro
nounced if the bank uses different means of 
collecting checks based on the time of day the 
check is received, the dollar amount of the 
check, and/or the paying bank to which it 
must be sent. Thus, for the purpose of the in
terest-accrual requirement, a bank may rely 
on an availability schedule from its Federal 
Reserve Bank, Federal Home Loan Bank, or 
correspondent to determine when the deposi
tary bank receives credit. If availability is de
layed beyond that specified in the availability 
schedule, a bank may charge back interest er
roneously accrued or paid on the basis of that 
schedule.

This paragraph also permits a depositary 
bank to accrue interest on checks deposited to 
all of its interest-bearing accounts based on 
when the bank receives credit on all checks 
sent for payment or collection. For example, if 
a bank receives credit on 20 percent of the 
funds deposited in the bank by check as of the 
business day of deposit (e.g., on-us checks), 
70 percent as of the business day following 
deposit, and 10 percent on the second business 
day following deposit, the bank can apply 
these percentages to determine the day inter
est must begin to accrue on check deposits to 
all interest-bearing accounts, regardless of 
when the bank received credit on the funds 
deposited in any particular account. Thus, a 
bank may begin accruing interest on a uni
form basis for all interest-bearing accounts, 
without the need to track the type of check 
deposited to each account.

This section is not intended to limit a policy 
of a depositary bank that provides that inter
est only accrues on balances that exceed a 
specified amount, or on the minimum balance 
maintained in the account during a given peri
od, provided that the balance is determined 
based on the date that the depositary bank 
receives credit for the funds. This section is 
also not intended to limit any policy providing 
that interest accrues sooner than required by 
this paragraph.
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14(b) Special Rule for Credit Unions

This provision implements a requirement in 
section 606(b) and provides an exemption 
from the payment of interest requirements for 
credit unions that do not begin to accrue in
terest or dividends on their customer accounts 
until a later date than the day the credit union 
receives credit for those deposits, including 
cash deposits. These credit unions are exempt 
from the payment-of-interest requirements, as 
long as they provide notice of their interest- 
accrual policies in accordance with section 
229.16(d). For example, if a credit union has 
a policy of computing interest on all deposits 
received by the 10th of the month from the 
first of that month, and on all deposits re
ceived after the 10th of the month from the 
first of the next month, that policy is not su
perseded by this regulation, if the credit union 
provides proper disclosure of this policy to its 
customers.

The act limits this exemption to credit un
ions; other types of banks must comply with 
the payment-of-interest requirements. In addi
tion, credit unions that compute interest from 
the day of deposit or day of credit should not 
change their existing practices in order to 
avoid compliance with the requirement that 
interest accrue from the day the credit union 
receives credit.

14(c) Exception for Checks Returned 
Unpaid

This provision is based on section 606(c) of 
the act (12 USC 4005(c)) and provides that 
interest need not be paid on funds deposited in 
an interest-bearing account by check that has 
been returned unpaid, regardless of the reason 
for return.
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SECTION 229.15—General Disclosure 
Requirements

(a) Form of disclosures. A bank shall make 
the disclosures required by this subpart clear
ly and conspicuously in writing. Disclosures, 
other than those posted at locations where 
employees accept consumer deposits and 
ATMs and the notice on preprinted deposit 
slips, must be a form that the customer may 
keep. The disclosures shall be grouped togeth
er and shall not contain any information not 
related to the disclosures required by this sub
part. If contained in a document that sets 
forth other account terms, the disclosures 
shall be highlighted within the document by, 
for example, use of a separate heading.

(b) Uniform reference to day o f availability. 
In its disclosure, a bank shall describe funds 
as being available for withdrawal on “the 
 business day after” the day of depo
sit. In this calculation, the first business day is 
the business day following the banking day 
the deposit was received, and the last business 
day is the day on which the funds are made 
available.

(c) Multiple accounts and multiple account 
holders. A bank need not give multiple disclo
sures to a customer that holds multiple ac
counts if the accounts are subject to the same 
availability policies. Similarly, a bank need 
not give separate disclosures to each customer 
on a jointly held account.

(d) Dormant or inactive accounts. A bank 
need not give availability disclosures to a cus
tomer that holds a dormant or inactive 
account.
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COMMENTARY

SECTION 229.15—General Disclosure 
Requirements

15(a) Form of Disclosures

This paragraph sets forth the general require
ments for the disclosures required under sub
part B. All of the disclosures must be given in 
a clear and conspicuous manner, must be in 
writing, and, in most cases, must be in a form 
the customer may keep. Disclosures posted at 
locations where employees accept consumer 
deposits, at ATMs, and on preprinted deposit 
slips need not be in a form that the customer 
may keep. Appendix C of the regulation con
tains model forms, clauses, and notices to as
sist banks in preparing disclosures.

Disclosures concerning availability must be 
grouped together and may not contain any in
formation that is not related to the disclosures 
required by this subpart. Therefore, banks 
may not intersperse the required disclosures 
with other account disclosures and may not 
include other account information that is not 
related to their availability policy within the 
text of the required disclosures. Banks may, 
however, include information that is related to 
their availability policies. For example, a bank 
may inform its customers that, even when the 
bank has already made funds available for 
withdrawal, the customer is responsible for 
any problem with the deposit, such as the re
turn of a deposited check.

The regulation does not require that the 
disclosures be segregated from other account 
terms and conditions. For example, banks 
may include the disclosure of their specific 
availability policy in a booklet or pamphlet 
that sets out all of the terms and conditions of 
the bank’s accounts. The required disclosures 
must, however, be grouped together and high
lighted or identified in some manner, for ex
ample, by use of a separate heading for the 
disclosures, such as “When Deposits are 
Available for Withdrawal.”

15 (b) Uniform Reference to Day of 
Availability

This paragraph requires banks to disclose in a 
uniform manner when deposited funds will be

available for withdrawal. Banks must disclose 
when deposited funds are available for with
drawal by stating the business day on which 
the customer may begin to withdraw funds. 
The business day funds will be available must
be disclosed as “the ________  business day
after” the day of deposit, or substantially simi
lar language. The business day of availability 
is determined by counting the number of busi
ness days starting with the business day fol
lowing the banking day on which the deposit 
is received, as determined under section 
229.19(a), and ending with the business day 
on which the customer may begin to with
draw funds. For example, a bank that imposes 
delays of four intervening business days for 
nonlocal checks must describe those checks as 
being available on “the fifth business day af
ter” the day of the deposit.

15(c) Multiple Accounts and Multiple 
Account Holders

This paragraph clarifies that banks need not 
provide multiple disclosures under the regula
tion. A single disclosure to a customer that 
holds multiple accounts, or a single disclosure 
to one of the account holders of a jointly held 
account, satisfies the disclosure requirements 
of the regulation.

15 (d) Dormant or Inactive Accounts

This paragraph makes clear that banks need 
not provide disclosure of their specific avail
ability policies to customers that hold ac
counts that are either dormant or inactive. 
The determination that certain accounts are 
dormant or inactive must be made by the 
bank. If a bank considers an account dormant 
or inactive for purposes other than this regu
lation and no longer provides statements and 
other mailings to an account for this reason, 
such an account is considered dormant or in
active for purposes of this regulation.
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SECTION 229.16—Specific Availability- 
Policy Disclosure

(a) General. To meet the requirements of a 
specific availability-policy disclosure under 
sections 229.17 and 229.18(d), a bank shall 
provide a disclosure describing the bank’s pol
icy as to when funds deposited in an account 
are available for withdrawal. The disclosure 
must reflect the policy followed by the bank in 
most cases. A bank may impose longer delays 
on a case-by-case basis or by invoking one of 
the exceptions in section 229.13, provided this 
is reflected in the disclosure.

(b) Content o f specific availability-policy dis
closure. The specific availability-policy disclo
sure shall contain the following, as applica
ble—

(1) A summary of the bank’s availability 
policy;
(2) A description of any categories of de
posits or checks used by the bank when it 
delays availability (such as local or nonlo
cal checks); how to determine the category 
to which a particular deposit or check be
longs; and when each category will be avail
able for withdrawal (including a descrip
tion of the bank’s business days and when a 
deposit is considered received); 3a

3a No later than December 31, 1988, a bank that distin
guishes in its disclosure between local and nonlocal checks 
based on the routing number on the check must disclose 
that certain checks, such as some credit-union share drafts 
that are payable by one bank but payable through another 
bank, will be treated as local or nonlocal checks based upon 
the location of the bank by which they are payable and not 
on the basis of the location of the bank whose routing num
ber appears on the check. A bank that makes funds from 
nonlocal checks available for withdrawal within the time 
periods required for local checks under sections 229.11, 
229.12, and 229.13 is not required to provide this disclosure 
on payable-through checks to its customers. The statement 
concerning payable-through checks must describe how the 
customer can determine whether these checks will be treat
ed as local or nonlocal, or state that special rules apply to 
such checks and that the customer may ask about the avail
ability of these checks. The statement may be in the form of 
an attachment or insert to the bank’s existing specific policy 
disclosures. In addition, banks subject to this disclosure re
quirement must provide a similar notice concerning the 
payable-through checks to existing account customers no 
later than December 31, 1988. (Even though a bank need 
not make a disclosure concerning payable-through checks 
until December 31, 1988, the bank must characterize these 
checks correctly as local or nonlocal checks under amended 
section 229.2, and provide availability in accordance with 
sections 229.11, 229.12, and 229.13, effective September 1, 
1988.)
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(3) A description of any of the exceptions 
in section 229.13 that may be invoked by 
the bank, including the time following a de
posit that funds generally will be available 
for withdrawal and a statement that the 
bank will notify the customer if the bank 
invokes one of the exceptions;
(4) A description, as specified in para
graph (c )(1 ) of this section, of any case- 
by-case policy of delaying availability that 
may result in deposited funds’ being avail
able for withdrawal later than the time peri
ods stated in the bank’s availability policy; 
and
(5) A description of how the customer can 
differentiate between a proprietary and a 
nonproprietary ATM, if the bank makes 
funds from deposits at nonproprietary 
ATMS available for withdrawal later than 
funds from deposits at proprietary ATMs.

(c) Longer delays on a case-by-case basis.
(1) Notice in specific policy disclosure. A 
bank that has a policy of making deposited 
funds available for withdrawal sooner than 
required by this subpart may extend the 
time when funds are available up to the 
time periods allowed under this subpart on 
a case-by-case basis, provided the bank in
cludes the following in its specific policy 
disclosure—

(i) A statement that the time when de
posited funds are available for withdraw
al may be extended in some cases, and 
the latest time following a deposit that 
funds will be available for withdrawal;
(ii) A statement that the bank will noti
fy the customer if funds deposited in the 
customer’s account will not be available 
for withdrawal until later than the time 
periods stated in the bank’s availability 
policy; and
(iii) A statement that customers should 
ask if they need to be sure about when a 
particular deposit will be available for 
withdrawal.

(2) Notice at time o f case-by-case delay.
(i) In general. When a depositary bank 
extends the time when funds will be 
available for withdrawal on a case-by
case basis, it must provide the depositor
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with a written notice. The notice shall in
clude the following information—

(A ) The account number of the 
customer;
(B) The date and amount of the 
deposit;
(C) The amount of the deposit that is 
being delayed; and
(D ) The day the funds will be avail
able for withdrawal.

(ii) Timing o f notice. The notice shall be 
provided to the depositor at the time of 
the deposit, unless the deposit is not 
made in person to an employee of the de
positary bank or the decision to extend 
the time when the deposited funds will be 
available is made after the time of the de
posit. If notice is not given at the time of 
the deposit, the depositary bank shall 
mail or deliver the notice to the customer 
not later than the first business day fol
lowing the banking day the deposit is 
made.

(3) Overdraft and returned-check fees. A 
depositary bank that extends the time when 
funds will be available for withdrawal on a 
case-by-case basis and does not furnish the 
depositor with written notice at the time of 
deposit shall not assess any fees for any sub
sequent overdrafts (including use of a line 
of credit) or return of checks or other deb
its to the account, if—

(i) The overdraft or return of the check 
or other debit would not have occurred 
except for the fact that the deposited 
funds were delayed under paragraph
(c )(1 )  of this section; and
(ii) The deposited check was paid by the 
paying bank.

Notwithstanding the foregoing, the deposi
tary bank may assess an overdraft or re- 
tumed-check fee if it includes a notice con
cerning overdraft and returned-check fees 
with the notice required in paragraph
(c )(2 )  of this section and, when required, 
refunds any such fees upon the request of 
the customer. The notice must state that 
the customer may be entitled to a refund of 
overdraft or returned-check fees that are as
sessed if the check subject to the delay is 
paid and how to obtain a refund.

(d) Credit-union notice o f interest-payment 
policy. If a bank described in section 
229.2(e)(4) begins to accrue interest or divi
dends on all deposits made in an interest-bear
ing account, including cash deposits, at a later 
time than the day specified in section 
229.14(a), the bank’s specific policy disclo
sures shall contain an explanation of when in
terest or dividends on deposited funds begin 
to accrue.
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COMMENTARY

SECTION 229.16—Specific Availability- 
Policy Disclosure

16(a) General

This section describes the information that 
must be disclosed by banks to comply with 
sections 229.17 and 229.18(d), which require 
that banks furnish notices of their specific pol
icy regarding availability of deposited funds. 
The disclosure provided by a bank must re
flect the availability policy followed by the 
bank in most cases, even though a bank may 
in some cases make funds available sooner or 
impose a longer delay.

The disclosure must reflect the policy and 
practice of the bank regarding availability as 
to most accounts and most deposits into those 
accounts. In disclosing the availability policy 
that it follows in most cases, a bank may pro
vide a single disclosure that reflects one policy 
to all its transaction account customers, even 
though some of its customers may receive 
faster availability than that reflected in the 
policy disclosure. Thus, a bank need not dis
close to some customers that they receive fast
er availability than indicated in the disclosure. 
If, however, a bank has a policy of imposing 
delays in availability on any customers longer 
than those specified in its disclosure, those 
customers must receive disclosures that reflect 
the longer applicable availability periods.

A bank may disclose that funds are “avail
able for withdrawal” on a given day notwith
standing the fact that the bank uses the funds 
to pay checks received before that day. For 
example, a bank may disclose that its policy is 
to make funds available from deposits of local 
checks on the second business day following 
the day of deposit, even though it may use the 
deposited funds to pay checks prior to the sec
ond business day; the funds used to pay 
checks in this example are not available for 
withdrawal until the second business day after 
deposit because the funds are not available for 
all uses until the second business day. (See the 
definition of “available for withdrawal” in sec
tion 229.2(d).)
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16(b) Content of Specific Policy 
Disclosure

This paragraph sets forth the items that must 
be included, as applicable, in a bank’s specific 
availability-policy disclosure. The information 
that must be disclosed by a particular bank 
will vary considerably depending upon the 
bank’s availability policy. For example, a 
bank that makes deposited funds available for 
withdrawal on the business day following the 
day of deposit need simply disclose that de
posited funds will be available for withdrawal 
on the first business day after the day of depo
sit, the bank’s business days, and when depos
its are considered received.

On the other hand, a bank that has a policy 
of routinely delaying on a blanket basis the 
time when deposited funds are available for 
withdrawal would have a more detailed dis
closure. Such blanket hold policies might be 
for the maximum time allowed under the fed
eral law or might be for shorter periods. These 
banks must disclose the types of deposits that 
will be subject to delays, how the customer 
can determine the type of deposit being made, 
and the day that funds from each type of de
posit will be available for withdrawal.

Some banks may have a combination of 
next-day availability and blanket delays. For 
example, a bank may provide next-day avail
ability for all deposits except for one or two 
categories, such as deposits at nonproprietary 
ATMs and nonlocal personal checks over a 
specified dollar amount. The bank would de
scribe the categories that are subject to delays 
in availability and tell the customer when 
each category would be available for with
drawal, and state that other deposits will be 
available for withdrawal on the first business 
day after the day of deposit. Similarly, a bank 
that provides availability on the second busi
ness day for most of its deposits would need to 
identify the categories of deposits which, un
der the regulation, are subject to next-day 
availability and state that all other deposits 
will be available on the second business day.

Because many banks’ availability policies 
may be complex, banks must give a brief sum
mary of its policy at the beginning of the dis
closure. In addition, the bank must describe 
any circumstances when actual availability
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may be longer than the schedules disclosed. 
Such circumstances would arise, for example, 
when the bank invokes one of the exceptions 
set forth in section 229.13 of the regulation, or 
when the bank delays or extends the time 
when deposited funds are available for with
drawal up to the time periods allowed by the 
regulation on a case-by-case basis. Also, a 
bank that must make certain checks available 
faster under appendix B (reduction of sched
ules for certain nonlocal checks) must state 
that some check deposits will be available for 
withdrawal sooner because of special rules 
and that a list of the pertinent routing num
bers is available upon request.

Generally, a bank that distinguishes in its 
disclosure between local and nonlocal checks 
based on the routing number on the check 
must disclose to its customers that certain 
checks, such as some credit-union payable- 
through drafts, will be treated as local or non
local based on the location of the bank by 
which they are payable (e.g., the credit un
ion), and not on the basis of the location of 
the bank whose routing number appears on 
the check. A bank is not required to provide 
this disclosure, however, if it makes the pro
ceeds of both local and nonlocal checks avail
able for withdrawal within the time periods 
required for local checks in sections 229.11,
229.12, and 229.13.

The business-day cut-off time used by the 
bank must be disclosed and if some locations 
have different cut-off times the bank must 
note this in the disclosure and state the earli
est time that might apply. A bank need not 
list all of the different cut-off times that might 
apply.

A bank taking advantage of the extended 
time period for making deposits at nonpro
prietary ATMs available for withdrawal un
der section 229.12 (f)(1 ) must explain this in 
the initial disclosure. In addition, the bank 
must provide a list (on or with the initial dis
closure) of either the bank’s proprietary 
ATMs or those ATMs that are nonproprie
tary at which customers may make deposits. 
As an alternative to providing such a list, the 
bank may label all of its proprietary ATMs 
with the bank’s name and state in the initial 
disclosure that this has been done. Similarly, a 
bank taking advantage of the cash withdrawal

limitations of sections 229.11(b)(2) and 
229.12(d), or the provision in section 
229.19(e) allowing holds to be placed on oth
er deposits when a deposit is made or a check 
is cashed, must explain this in the initial 
disclosure.

A bank that provides availability based on 
when the bank generally receives credit for 
deposited checks need not disclose the time 
when a check drawn on a specific bank will be 
available for withdrawal. Instead, the bank 
may disclose the categories of deposits that 
must be available on the first business day af
ter the day of deposit (deposits subject to sec
tion 229.10) and state the other categories of 
deposits and the time periods that will be ap
plicable to those deposits. For example, a 
bank might disclose the four-digit Federal Re
serve routing symbol for local checks and in
dicate that such checks as well as certain non
local checks will be available for withdrawal 
on the first or second business day following 
the day of deposit, depending on the location 
of the particular bank on which the check is 
drawn, and disclose that funds from all other 
checks will be available on the second or third 
business day. The bank must also disclose that 
the customer may request a copy of the bank’s 
detailed schedule that would enable the cus
tomer to determine the availability of any 
check and must provide such schedule upon 
request. A change in the bank’s detailed 
schedule would not trigger the change-in
policy disclosure requirement of section 
229.18(e).

16(c) Longer Delays on a Case-by-Case 
Basis

16(c)(1) Notice in Specific Policy Disclosure

Banks that make deposited funds available for 
withdrawal sooner than required by the regu
lation—for example, providing their custom
ers with immediate or next-day availability for 
deposited funds—and delay the time when 
funds are available for withdrawal only from 
time to time determined on a case-by-case ba
sis must provide notice of this in their specific 
availability-policy disclosure. This paragraph 
outlines the requirements for that notice.

In addition to stating what their specific
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availability policy is in most cases, banks that 
may delay or extend the time when deposits 
are available on a case-by-case basis must: 
state that from time to time funds may be 
available for withdrawal later than the time 
periods in their specific policy disclosure; dis
close the latest time that a customer may have 
to wait for deposited funds to be available for 
withdrawal when a case-by-case hold is 
placed; state that customers will be notified 
when availability of a deposit is delayed on a 
case-by-case basis; and advise customers to 
ask if they need to be sure of the availability of 
a particular deposit.

A bank that imposes delays on a case-by
case basis is still subject to the availability re
quirements of this regulation. If the bank im
poses a delay on a particular deposit that is 
not longer than the availability required by 
section 229.12 for local and nonlocal checks, 
the reason for the delay need not be based on 
the exceptions provided in section 229.13. If 
the delay exceeds the time periods permitted 
under section 229.12, however, then it must 
be based on an exception provided in section
229.13, and the bank must comply with the 
section 229.13 notice requirements. A bank 
that imposes delays on a case-by-case basis 
may avail itself of the one-time notice provi
sions in section 229.13(g)(2) and (3) for de
posits to which those provisions apply.

(16) (c)(2) Notice at Time o f Case-by-Case 
Delay

In addition to including the disclosures re
quired by paragraph (c)(1 ) of this section in 
their specific availability-policy disclosure, 
banks that delay or extend the time period 
when funds are available for withdrawal on a 
case-by-case basis must give customers a no
tice when availability of funds from a particu
lar deposit will be delayed or extended beyond 
the time when deposited funds are generally 
available for withdrawal. The notice must 
state that a delay is being imposed and indi
cate when the funds will be available. In addi
tion, the notice must include the account 
number, the date and amount of the deposit, 
and the amount of the deposit being delayed.

If notice of the delay was not given at the

time the deposit was made and the bank as
sesses overdraft or retumed-check fees on ac
counts when a case-by-case hold has been 
placed, the case-by-case hold notice provided 
to the customer must include a notice con
cerning overdraft or retumed-check fees. The 
notice must state that the customer may be 
entitled to a refund of any overdraft or re
tumed-check fees that result from the deposit
ed funds’ not being available if the check that 
was deposited was in fact paid by the payor 
bank, and explain how to request a refund of 
any fees. (See section 229.16(c)(3).)

The requirement that the case-by-case hold 
notice state the day that funds will be made 
available for withdrawal may be met by stat
ing the date or the number of business days 
after deposit that the funds will be made avail
able. This requirement is satisfied if the notice 
provides information sufficient to indicate 
when funds will be available and the amounts 
that will be available at those times. For ex
ample, for a deposit involving more than one 
check, the bank need not provide a notice that 
discloses when funds from each individual 
item in the deposit will be available for with
drawal. Instead, the bank may provide a total 
dollar amount for each of the time periods 
when funds will be available, or provide the 
customer with an explanation of how to deter
mine the amount of the deposit that will be 
held and when the held funds will be available 
for withdrawal.

For deposits made in person to an employee 
of the depositary bank, the notice generally 
must be given at the time of the deposit. The 
notice at the time of the deposit must be given 
to the person making the deposit, that is, the 
“depositor.” The depositor need not be the 
customer holding the account. For other de
posits, such as deposits received at an ATM, 
lobby deposit box, night depository, through 
the mail, or by armored car, notice must be 
mailed to the customer not later than the 
close of the business day following the bank
ing day on which the deposit was made. No
tice to the customer also may be provided not 
later than the close of the business day follow
ing the banking day on which the deposit was 
made if the decision to delay availability is 
made after the time of the deposit.
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(16)(c)(3) Overdraft and Returned-Check 
Fees

If a depositary bank delays or extends the 
time when funds from a deposited check are 
available for withdrawal on a case-by-case ba
sis and does not provide a written notice to its 
depositor at the time of deposit, the depositary 
bank may not assess any overdraft or re- 
tumed-check fees (such as an insufficient- 
funds charge) or charge interest for use of an 
overdraft line of credit, if the deposited check 
is paid by the paying bank and these fees 
would not have occurred had the additional 
case-by-case delay not been imposed. A bank 
may assess an overdraft or retumed-check fee 
under these circumstances, however, if it pro
vides notice to the customer in the notice re
quired by paragraph (c)(2 ) of this section 
that the fee may be subject to refund, and re
funds the fees upon the request of the custom
er when required to do so. The notice must 
state that the customer may be entitled to a 
refund of any overdraft or retumed-check fees 
that are assessed if the deposited check is 
paid, and indicate where such requests for a 
refund of overdraft fees should be directed. 
Paragraph (c )(3 ) applies when a bank pro
vides a case-by-case notice in accordance with 
paragraph (c )(2 )  and does not apply if the 
bank has provided an exception-hold notice in 
accordance with section 229.13.

16(d) Credit-Union N otice o f Interest- 
Payment Policy

This paragraph sets forth the special disclo
sure requirement for credit unions that delay 
accrual of interest or dividends for all cash 
and check deposits beyond the date of receiv
ing provisional credit for checks being depos
ited. (The interest-payment requirement is set 
forth in section 229.14(a).) Such credit un
ions are required to describe their policy with 
respect to accrual of interest or dividends on 
deposits in their specific availability-policy 
disclosure.
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SECTION 229.17— Initial D isclosures

(a) New accounts. Before opening an ac
count, a bank shall provide a potential cus
tomer with the applicable specific availability- 
policy disclosure described in section 229.16.

(b) Existing accounts.
(1) In the first regularly scheduled mailing 
to customers after September 1, 1988, but 
not later than October 31, 1988, a bank 
shall send to existing customers the specific 
availability-policy disclosure described in 
section 229.16, unless the bank has previ
ously given disclosures that meet the re
quirements of that section.
(2) If the disclosure required by paragraph
(b )(1 ) of this section is included with a 
disclosure of other account terms and con
ditions, the bank must direct the customer’s 
attention to the availability disclosures by, 
for example, the use of an insert or a letter.
(3) The disclosure required by paragraph
(b) (1) of this section may not be included 
in a mailing of promotional material, such 
as a solicitation for a new product or ser
vice, unless the mailing also includes the 
customer’s account statement.
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C O M M EN TA R Y

SECTION 229.17— Initial D isclosures

17(a) N ew  Accounts

This paragraph requires banks to provide a 
notice of their availability policy to all poten
tial customers prior to opening an account. 
The requirement of a notice prior to opening 
an account requires banks to provide disclo
sures prior to accepting a deposit to open an 
account. Disclosures must be given at the time 
the bank accepts an initial deposit regardless 
of whether the bank has opened the account 
yet for the customer. If a bank, however, re
ceives a written request by mail from a person 
asking that an account be opened and the re
quest includes an initial deposit, the bank may 
open the account with the deposit, provided 
the bank mails the required disclosures to the 
customer not later than the business day fol
lowing the banking day on which the bank 
receives the deposit. Similarly, if a bank re
ceives a telephone request from a customer 
asking that an account be opened with a 
transfer from a separate account of the cus
tomer’s at the bank, the disclosure may be 
mailed not later than the business day follow
ing the banking day of the request.

17(b) Existing Accounts

This section requires banks to send a notice of 
their specific policy with respect to the avail
ability of deposited funds to all existing ac
count holders in the first scheduled mailing to 
such customers occurring after September 1, 
1988. The notice must be sent not later than 
October 31, 1988. Thus, banks must include a 
notice in the first statement mailed to custom
ers after September 1, 1988, unless, prior to 
the mailing of this statement, the bank has 
provided a notice to its customers of its avail
ability policy that meets the requirements of 
section 229.16. A bank that has provided 
availability-policy disclosures to its customers, 
either under a state law or as a matter of bank 
practices or policy, need not provide disclo
sures under this section if the disclosures that 
were previously given comply with the re
quirements of this regulation. A bank may 
disclose both its present policy and its policy

for September 1, 1990, and beyond in a single 
notice.

The notice of specific policy may be sent 
alone in a separate mailing, instead of with an 
account statement, provided the mailing is 
made prior to the first statement mailing on 
the account after September 1, 1988. Banks 
may not furnish the required notice to cus
tomers by including the notice with promo
tional material, such as a solicitation for 
health or hospitalization insurance, unless 
that material is included with the account 
statement. A bank is permitted to provide the 
notice by furnishing the customer with a 
booklet or pamphlet that describes the terms 
and conditions of the bank’s accounts general
ly. The bank, however, must then direct the 
customer’s attention to the disclosures re
quired by this section by, for example, use of a 
special insert or a letter.

If a customer has requested that the bank 
not mail any information regarding the ac
count, the bank need not make a special mail
ing that includes the disclosure of the bank’s 
specific availability policy. The disclosure 
should be made available to the customer in 
accordance with the customer’s instructions 
to the bank for statements and other account 
information.
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SECTION 229.18— Additional 
Disclosure Requirements

(a) Deposit slips. A bank shall include on all 
preprinted deposit slips furnished to its cus
tomers a notice that deposits may not be avail
able for immediate withdrawal.

(b) Locations where employees accept con
sumer deposits. A bank shall post in a conspic
uous place in each location where its employ
ees receive deposits to consumer accounts a 
notice that sets forth the time periods applica
ble to the availability of funds deposited in a 
consumer account.

(c) Automated teller machines.
(1) A depositary bank shall post or pro
vide a notice at each ATM location that 
funds deposited in the ATM may not be 
available for immediate withdrawal.
(2) A depositary bank that operates an off- 
premises ATM from which deposits are re
moved not more than two times each week, 
as described in section 229.19(a)(4), shall 
disclose at or on the ATM the days on 
which deposits made at the ATM will be 
considered received.

(d) Upon request. A bank shall provide to 
any person, upon oral or written request, a 
notice containing the applicable specific avail
ability-policy disclosure described in section 
229.16.

(e) Changes in policy. A bank shall send a 
notice to holders of consumer accounts at 
least 30 days before implementing a change to 
the bank’s availability policy regarding such 
accounts, except that a change that expedites 
the availability of funds may be disclosed not 
later than 30 days after implementation.
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C O M M EN TA R Y

SECTIO N 229.18— Additional 
Disclosure Requirements

18(a) Deposit Slips

This paragraph requires banks to include a 
notice on all preprinted deposit slips. The de
posit-slip notice need only state, somewhere 
on the front of the deposit slip, that deposits 
may not be available for immediate withdraw
al. The notice is required only on preprinted 
deposit slips—those printed with the custom
er’s account number and name and furnished 
by the bank in response to a customer’s order 
to the bank. A bank need not include the no
tice on deposit slips that are not preprinted 
and supplied to the customer—such as coun
ter deposit slips—or on those special deposit 
slips provided to the customer under section 
229.10(c). A bank is not responsible for en
suring that the notice appear on deposit slips 
that the customer does not obtain from or 
through the bank.

This paragraph applies to preprinted depo
sit slips furnished to customers on or after 
September 1, 1988. A bank need not mail de
posit slips to customers to replace the custom
ers’ existing supply, and customers may con
tinue to use any slips they were sent prior to 
September 1, 1988. In addition, a bank may 
mail or deliver to its customers after Septem
ber 1, 1988, preprinted deposit slips requested 
by the customers prior to September 1, 1988, 
even though the deposit slips do not include 
the required notice.

18 (b ) Locations Where Employees 
Accept Consumer Deposits

This paragraph describes the statutory re
quirement that a bank post in each location 
where its employees accept consumer deposits 
a notice of its availability policy pertaining to 
consumer accounts. The notice that is re
quired must specifically state the availability 
periods for the various deposits that may be 
made to consumer accounts. The notice need 
not be posted at each teller window, but the 
notice must be posted in a place where con
sumers seeking to make deposits are likely to 
see it before making their deposits. For exam

ple, the notice might be posted at the point 
where the line forms for teller service in the 
lobby. The notice is not required at any drive- 
through teller windows nor is it required at 
night depository locations, or at locations 
where consumer deposits are not accepted.

18(c) Autom ated Teller Machines

This paragraph sets forth the required notices 
for ATMs. Paragraph (c )(1 ) provides that 
the depositary bank is responsible for posting 
a notice on all ATMs at which deposits can be 
made to accounts at the depositary bank. The 
depositary bank may arrange for a third par
ty, such as the owner or operator of the ATM, 
to post the notice and indemnify the deposi
tary bank from liability if the depositary bank 
is liable under section 229.21 for the owner or 
operator failing to provide the required notice.

The notice may be posted on a sign, shown 
on the screen, or included on deposit enve
lopes provided at the ATM. This disclosure 
must be given before the customer has made 
the deposit. Therefore, a notice provided on 
the customer’s deposit receipt or appearing on 
the ATM’s screen after the customer has 
made the deposit would not satisfy this 
requirement.

Paragraph (c )(2 )  requires a depositary 
bank that operates an off-premises ATM from 
which deposits are removed not more than 
two times a week to make a disclosure of this 
fact on the off-premises ATM. The notice 
must disclose to the customer the days on 
which deposits made at the ATM will be con
sidered received.

18(d ) U pon Request

This paragraph requires banks to provide 
written notice of their specific availability pol
icy to any person upon that person’s oral or 
written request. The notice must be sent with
in a reasonable period of time following re
ceipt of the request.

18(e) Changes in Policy

This paragraph requires banks to send notices 
to their customers when the banks change 
their availability policies with regard to con
sumer accounts. A notice may be given in any
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form as long as it is clear and conspicuous. If 
the bank gives notice of a change by sending 
the customer a complete new availability dis
closure, the bank must direct the customer to 
the changed terms in the disclosure by use of a 
letter or insert, or by highlighting the changed 
terms in the disclosure.

Generally, a bank must send a notice at 
least 30 calendar days before implementing 
any change in its availability policy. If the 
change results in faster availability of depos
its—for example, if the bank changes its avail
ability for nonlocal checks from the fifth busi
ness day after deposit to the fourth business 
day after deposit—the bank need not send ad
vance notice. The bank must, however, send 
notice of the change no later than 30 calendar 
days after the change is implemented. A bank 
is not required to give a notice when there is a 
change in appendix B (Reduction of Sched
ules for Certain Nonlocal Checks).

A bank that has provided its customers 
with a list of ATMs under section 
229.16(b)(5) shall provide its customers with 
an updated list of ATMs once a year if there 
are changes in the list of ATMs previously 
disclosed to the customers.

In disclosing changes due to the implemen
tation of the permanent schedule, a bank may 
provide notice in any form that is clear and 
conspicuous. For example, in disclosing the 
change in the maximum period for case-by
case holds, banks that used the previous ver
sion of Form C-3 could use language such as 
the following on account statements or in
serts: “Our disclosure on funds availability in
dicated that, in certain circumstances, funds 
from deposits would not be available until the 
seventh business day following the day of your 
deposit. Effective September 1, 1990, that pe
riod [was/will be] reduced to five business 
days.” A bank reserving the right to apply the 
cash-withdrawal limitation in section 
229.12(d) when invoking a case-by-case hold 
should indicate that the period is reduced to 
six, rather than five, business days.
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SECTION 229.19— M iscellaneous

(a) When funds are considered deposited. For 
the purposes of this subpart—

(1) Funds deposited at a staffed facility or 
an ATM are considered deposited when 
they are received at the staffed facility or 
ATM;
(2) Funds mailed to the depositary bank 
are considered deposited on the day they 
are received by the depositary bank;
(3) Funds deposited to a night depository, 
lock box, or similar facility are considered 
deposited on the day on which the deposit 
is removed from such facility and is avail
able for processing by the depositary bank;
(4) Funds deposited at an ATM that is not 
on, or within 50 feet of, the premises of the 
depositary bank are considered deposited 
on the day the funds are removed from the 
ATM, if funds normally are removed from 
the ATM not more than two times each 
week; and
(5) Funds may be considered deposited on 
the next banking day, in the case of funds 
that are deposited—

(i) On a day that is not a banking day 
for the depositary bank; or
(ii) After a cut-off hour set by the de
positary bank for the receipt of deposits 
of 2:00 p.m. or later, or, for the receipt of 
deposits at ATMs or off-premise facili
ties, of 12:00 noon or later. Different cut
off hours later than these times may be 
established for receipt of different types 
of deposits, or receipt of deposits at dif
ferent locations.

(b) Availability at start o f business day. Ex
cept as otherwise provided in sections 
229.11(b)(2) and 229.12(d), if any provision 
of this subpart requires that funds be made 
available for withdrawal on any business day, 
the funds shall be available for withdrawal by 
the later of—

(1) 9:00 a.m. (local time of the depositary 
bank); or
(2) The time the depositary bank’s teller 
facilities (including ATMs) are available 
for customer-account withdrawals.

(c) Effect on policies of depositary bank. This 
part does not—

(1) Prohibit a depositary bank from mak
ing funds available to a customer for with
drawal in a shorter period of time than the 
time required by this subpart;
(2) Affect a depositary bank’s right—

(i) To accept or reject a check for 
deposit;
(ii) To revoke any settlement made by 
the depositary bank with respect to a 
check accepted by the bank for deposit, 
to charge back the customer’s account 
for the amount of a check based on the 
return of the check or receipt of a notice 
of nonpayment of the check, or to claim a 
refund of such credit; and
(iii) To charge back funds made avail
able to its customer for an electronic pay
ment for which the bank has not received 
payment in actually and finally collected 
funds;

(3) Require a depositary bank to open or 
otherwise to make its facilities available for 
customer transactions on a given business 
day; or
(4) Supersede any policy of a depositary 
bank that limits the amount of cash a cus
tomer may withdraw from its account on 
any one day, if that policy—

(i) Is not dependent on the time the 
funds have been deposited in the account, 
as long as the funds have been on deposit 
for the time period specified in section
229.10, 229.11, 229.12, or 229.13; and—
(ii) In the case of withdrawals made in 
person to an employee of the depositary 
bank—

(A ) Is applied without discrimination 
to all customers of the bank; and
(B) Is related to security, operating, 
or bonding requirements of the deposi
tary bank.

(d) Use o f calculated availability. A deposi
tary bank may provide availability to its non
consumer accounts based on a sample of 
checks that represents the average composi
tion of the customer’s deposits, if the terms 
for availability based on the sample are equiv
alent to or more prompt than the availability 
requirements of this subpart.

(e) Holds on other funds.
(1) A depositary bank that receives a
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check for deposit in an account may not 
place a hold on any funds of the customer 
at the bank, where—

(i) The amount of funds that are held 
exceeds the amount of the check; or
(ii) The funds are not made available for 
withdrawal within the times specified in
229.10, 229.11, 229.12, and 229.13.

(2) A depositary bank that cashes a check 
for a customer over the counter, other than 
a check drawn on the depositary bank, may 
not place a hold on funds in an account of 
the customer at the bank, if—

(i) The amount of funds that are held 
exceeds the amount of the check; or
(ii) The funds are not made available for 
withdrawal within the times specified in
229.10, 229.11, 229.12, and 229.13.

(f) Employee training and compliance. Each 
bank shall establish procedures to ensure that 
the bank complies with the requirements of 
this subpart, and shall provide each employee 
who performs duties subject to the require
ments of this subpart with a statement of the 
procedures applicable to that employee.

(g) Effect o f merger transaction. For purpos
es of this subpart, except for the purposes of 
the new-accounts exception of section 
229.13(a), and when funds are considered de
posited under section 229.19(a), two or more 
banks that have engaged in a merger transac
tion may be considered to be separate banks 
for a period of one year following the consum
mation of the merger transaction.
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C O M M EN TA R Y

SECTION 229.19— M iscellaneous

19(a) W hen Funds Are Considered 
Deposited

The time funds must be made available for 
withdrawal under this subpart is determined 
by the day the deposit is made. This para
graph provides rules to determine the day 
funds are considered deposited in various cir
cumstances. Funds received at a staffed teller 
station or ATM are considered deposited 
when received by the teller or placed in the 
ATM. Funds deposited to a deposit box in a 
bank lobby that is accessible to customers 
only during regular business hours are gener
ally considered deposited when placed in the 
lobby box; a bank may, however, treat depos
its to lobby boxes the same as deposits to 
night depositories (as provided in section 
229.19(a)(3)), provided a notice appears on 
the lobby box informing the customer when 
such deposits will be considered received. 
Funds mailed to the depositary bank are con
sidered deposited on the banking day they are 
received by the depositary bank. The funds 
are received by the depositary bank at the 
time the mail is delivered to the bank, even if 
it is initially delivered to a mail room, rather 
than the check-processing area.

In addition to deposits at staffed facilities, 
at ATMs, and by mail, funds may be deposit
ed at a facility such as a night depository or a 
lock box. A night depository is a receptacle 
for receipt of deposits, typically used by cor
porate depositors w'hen the branch is closed. 
Funds deposited at a night depository are con
sidered deposited on the banking day the de
posit is removed, and the contents of the de
posit are accessible to the depositary bank for 
processing. For example, some businesses de
posit their funds in a locked bag at the night 
depository late in the evening, and return to 
the bank the following day to open the bag. 
Other depositors may have an agreement with 
their bank that the deposit bag must be 
opened under the dual control of the bank and 
the depositor. In these cases, the funds are 
considered deposited when the customer re
turns to the bank and opens the deposit bag.

A lock box is a post office box used by a 
corporation for the collection of bill payments 
or other check receipts. The depositary bank 
generally assumes the responsibility for col
lecting the mail from the lock box, processing 
the checks, and crediting the corporation for 
the amount of the deposit. Funds deposited 
through a lock-box arrangement are consid
ered deposited on the day the deposit is re
moved from the lock box and are accessible to 
the depositary bank for processing.

A special provision is made for certain off- 
premises ATMs that are not serviced daily. 
Funds deposited at such an ATM are consid
ered deposited on the day they are removed 
from the ATM, if the ATM is not serviced 
more than two times each week. This provi
sion is intended to address the practices of 
some banks of servicing certain remote ATMs 
infrequently. If a depositary bank applies this 
provision with respect to an ATM, a notice 
must be posted at the ATM informing deposi
tors that funds deposited at the ATM may not 
be considered received on the day of deposit, 
in accordance with section 229.18.

This paragraph also provides that a deposit 
received on a day that the depositary bank is 
closed, or after the bank’s cut-off hour, may 
be considered made on the next banking day. 
Generally, for purposes of the availability 
schedules of this subpart, a bank may estab
lish a cut-off hour of 2:00 p.m. or later for 
receipt of deposits at its head office or branch 
offices. For receipt of deposits at ATMs or off- 
premise facilities, such as night depositories or 
lock boxes, the depositary bank may establish 
a cut-off hour of 12:00 noon or later (either 
local time of the branch or other location of 
the depositary bank at which the account is 
maintained or local time of the ATM or off- 
premise facility). The depositary bank must 
use the same method for establishing the cut
off hour for all ATMs and off-premise facili
ties used by its customers. The choice of cut
off hour must be reflected in the bank’s inter
nal procedures, and the bank must inform its 
customers of the cut-off hour upon request. 
This earlier cut-off for ATM or off-premises 
deposits is intended to provide greater flexibil
ity in the servicing of ATMs and other off- 
premises facilities.

Different cut-off hours may be established
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for different types of deposits. For example, a 
bank may establish a 2:00 p.m. cut-off for the 
receipt of check deposits, but a later cut-off 
for the receipt of wire transfers. Different cut
off hours may also be established for deposits 
received at different locations. For example, a 
different cut-off may be established for ATM 
deposits than for over-the-counter deposits, or 
for different teller stations at the same branch.

A bank is not required to remain open until 
2:00 p.m. If a bank closes before 2:00 p.m., 
deposits received after the closing may be con
sidered received on the next banking day. Fur
ther, as section 229.2(f) defines the term 
“banking day” as the portion of a business 
day on which a bank is open to the public for 
substantially all of its banking functions, a 
day, or a portion of a day, is not necessarily a 
banking day merely because the bank is open 
for only limited functions, such as keeping 
drive-in or walk-up teller windows open, 
when the rest of the bank is closed to the pub
lic. For example, a banking office that usually 
provides a full range of banking services may 
close at 12:00 noon but leave a drive-in teller 
window open for the limited purpose of re
ceiving deposits and making cash withdraw
als. Under those circumstances, the bank is 
considered closed and may consider deposits 
received after 12:00 noon as having been re
ceived on the next banking day. The fact that 
a bank may reopen for substantially all of its 
banking functions after 2:00 p.m., or that it 
continues its back office operations through
out the day, would not affect this result. A 
bank may not, however, close individual teller 
stations and reopen them for next day’s busi
ness before 2:00 p.m. during a banking day.

19(b) Availability at Start o f Business 
D ay

If funds must be made available for withdraw
al on a business day, the funds must be avail
able for withdrawal by the later of 9:00 a.m. 
or the time the depositary bank’s teller facili
ties, including ATMs, are available for cus
tomer account withdrawals, except under the 
special rule for cash withdrawals set forth in 
sections 229.11(b)(2) and 229.12(d). Thus, 
if a bank has no ATMs and its branch facili
ties are available for customer transactions be- 
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ginning at 10:00 a.m., funds must be available 
for customer withdrawal beginning at 10:00
a.m. If the bank has ATMs that are available 
24 hours a day, rather than establishing 12:01 
a.m. as the start of the business day, this para
graph sets 9:00 a.m. as the start of the day 
with respect to ATM withdrawals. The Board 
believes that this rule provides banks with suf
ficient time to update their accounting sys
tems to reflect the available funds in customer 
accounts for that day.

The start of business is determined by the 
local time of the branch or other location of 
the depositary bank at which the account is 
maintained. For example, if funds in a cus
tomer’s account at a West Coast bank are first 
made available for withdrawal at the start of 
business on a given day, and the customer at
tempts to withdraw the funds at an East Coast 
ATM, the depositary bank is not required to 
make the funds available until 9:00 a.m. West 
Coast time (12:00 noon East Coast time).

19 (c) Effect on Policies o f Depositary 
Bank

This subpart establishes the maximum hold 
that may be placed on customer deposits. A 
depositary bank may provide availability to its 
customers in a shorter time than prescribed in 
this subpart. A depositary bank may also 
adopt different funds-availability policies for 
different segments of its customer base, as 
long as each policy meets the schedules in the 
regulation. For example, a bank may differen
tiate between its corporate and consumer cus
tomers, or may adopt different policies for its 
consumer customers based on whether a cus
tomer has an overdraft line of credit associat
ed with the account.

This regulation does not affect a depositary 
bank’s right to accept or reject a check for 
deposit, to charge back the customer’s ac
count based on a returned check or notice of 
nonpayment, or to claim a refund for any 
credit provided to the customer. For example, 
even if a check is returned or a notice of non
payment is received after the time by which 
funds must be made available for withdrawal 
in accordance with this regulation, the deposi
tary bank may charge back the customer’s ac
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count for the full amount of the check. (See 
section 229.33(d) and commentary.)

Nothing in the regulation requires a deposi
tary bank to have facilities open for customers 
to make withdrawals at specified times or on 
specified days. For example, even though the 
special cash-withdrawal rule set forth in sec
tions 229.11(b)(2) and 229.12(d) states that 
a bank must make up to $400 available for 
cash withdrawals no later than 5:00 p.m. on 
specific business days, if a bank does not par
ticipate in an ATM system and does not have 
any teller windows open at or after 5:00 p.m., 
the bank need not join an ATM system or 
keep offices open. In this case, the bank com
plies with this rule if the funds that are re
quired to be available for cash withdrawal at 
5:00 p.m. on a particular day are available for 
withdrawal at the start of business on the fol
lowing day. Similarly, if a depositary bank is 
closed for customer transactions, including 
ATMs, on a day funds must be made available 
for withdrawal, the regulation does not re
quire the bank to open.

The special cash withdrawal rule in the act 
recognizes that the $400 that must be made 
available for cash withdrawal by 5:00 p.m. on 
the day specified in the schedule may exceed a 
bank’s daily ATM cash withdrawal limit and 
explicitly provides that the act does not super
sede a bank’s policy in this regard. As a result, 
if a bank has a policy of limiting cash with
drawals from automated teller machines to 
$250 per day, the regulation would not re
quire that the bank dispense $400 of the pro
ceeds of the customer’s deposit that must be 
made available for cash withdrawal on that 
day.

Even though the act clearly provides that 
the bank’s ATM withdrawal limit is not su
perseded by the federal availability rules on 
the day funds must first be made available, the 
act does not specifically permit banks to limit 
cash withdrawals at ATMs on subsequent 
days when the entire amount of the deposit 
must be made available for withdrawal. The 
Board believes that the rationale behind the 
act’s provision that a bank’s ATM withdrawal 
limit is not superseded by the requirement 
that funds be made available for cash with
drawal applies on subsequent days. Nothing 
in the regulation prohibits a depositary bank

§229.19

from establishing ATM cash-withdrawal lim
its that vary among customers of the bank, as 
long as the limit is not dependent on the 
length of time funds have been in the custom
er’s account, provided that the permissible 
hold has expired.

A number of small banks, particularly cred
it unions, due to lack of secure facilities, keep 
no cash on their premises and hence offer no 
cash-withdrawal capability to their customers. 
Other banks limit the amount of cash on their 
premises due to bonding requirements or cost 
factors, and consequently reserve the right to 
limit the amount of cash each customer can 
withdraw over the counter on a given day. 
For example, some banks require advance no
tice for large cash withdrawals in order to lim
it the amount of cash needed to be maintained 
on hand at any time.

Nothing in the regulation is intended to 
prohibit a bank from limiting the amount of 
cash that may be withdrawn at a staffed teller 
station, if the bank has a policy limiting the 
amount of cash that may be withdrawn and 
that policy is applied equally to all customers 
of the bank, is based on security, operating, or 
bonding requirements, and is not dependent 
on the length of time the funds have been in 
the customer’s account, as long as the permis
sible hold has expired. The regulation, howev
er, does not authorize such policies if they are 
otherwise prohibited by statutory, regulatory, 
or common law.

19(d) U se o f Calculated Availability

A depositary bank may provide availability to 
its nonconsumer accounts on a calculated- 
availability basis. Under calculated availabil
ity, a specified percentage of funds from check 
deposits may be made available to the custom
er on the next business day, with the remain
ing percentage deferred until subsequent days. 
The determination of the percentage of depos
ited funds that will be made available each 
day is based on the customer’s typical deposit 
mix as determined by a sample of the custom
er’s deposits. Use of calculated availability is 
permitted only if, on average, the availability 
terms that result from the sample are equiva
lent to or more prompt than the requirements 
of this subpart.
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19(e) H olds on Other Funds

Section 607(d) of the act (12 USC 4006(d)) 
provides that once funds are available for 
withdrawal under the act, such funds shall not 
be frozen solely due to the subsequent deposit 
of additional checks that are not yet available 
for withdrawal. This provision of the act is 
designed to prevent evasion of the act’s avail
ability requirements.

This paragraph clarifies that if a customer 
deposits a check in an account (as defined in 
section 229.2(a)), the bank may not place a 
hold on any of the customer’s funds so that 
the funds that are held exceed the amount of 
the check deposited or the total amount of 
funds held are not made available for with
drawal within the times required in this sub
part. For example, if a bank places a hold on 
funds in a customer’s nontransaction account, 
rather than a transaction account, for deposits 
made to the customer’s transaction account, 
the bank may place such a hold only to the 
extent that the funds held do not exceed the 
amount of the deposit and the length of the 
hold does not exceed the time periods permit
ted by this regulation.

These restrictions also apply to holds 
placed on funds in a customer’s account (as 
defined in section 229.2(a)) if a customer 
cashes a check at a bank (other than a check 
drawn on that bank) over the counter. The 
regulation does not prohibit holds that may be 
placed on other funds of the customer for 
checks cashed over the counter, to the extent 
that the transaction does not involve a deposit 
to an account. A bank may not, however, 
place a hold on any account when an on-us 
check is cashed over the counter. On-us 
checks are considered finally paid when 
cashed (see UCC 4 -215 (a )(l)).

19(f) Em ployee Training and 
Compliance

The act requires banks to take such actions as 
may be necessary to inform fully each employ
ee that performs duties subject to the act of 
the requirements of the act, and to establish 
and maintain procedures reasonably designed 
to ensure and monitor employee compliance 
with such requirements.

This paragraph requires a bank to establish

procedures to ensure compliance with these 
requirements and provide these procedures to 
the employees responsible for carrying them 
out.

19 (g )  Effect o f Merger Transaction

After banks merge, there is often a period of 
adjustment before their operations are consol
idated. This paragraph accommodates this ad
justment period by allowing merged banks to 
be treated as separate banks for purposes of 
this subpart for a period of up to one year 
after consummation of the merger transac
tion, except that a customer of any bank that 
is a party to the transaction that has an estab
lished account with that bank may not be 
treated as a new account holder for any other 
party to the transaction for purposes of the 
new account exception of section 229.13(a), 
and a deposit in any branch of the merged 
bank is considered deposited in the bank for 
purposes of the availability schedules in ac
cordance with section 229.19(a).

This rule affects the status of the combined 
entity in a number of areas. For example:

1. When the resulting bank is a “participant” 
in a check clearinghouse association (sec
tion 229.2 (y) and (/) and section 
229.11(b)(2)

2. When an ATM is a “proprietary ATM” 
(section 229.2(aa), section 229.11(d), and 
section 229.12(b))

3. When a check is drawn on a branch 
of the depositary bank (section 
229 .1 0 (c )(l)(v i))

“Merger transaction” is defined in section
229.2 (t).
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SECTION 229.20— Relation to State 
Law

(a) In general. Any provision of a law or reg
ulation of any state in effect on or before Sep
tember 1, 1989, that requires funds deposited 
in an account at a bank chartered by the state 
to be made available for withdrawal in a 
shorter time than the time provided in subpart 
B, and, in connection therewith, subpart A, 
shall —

(1) Supersede the provisions of the act and 
subpart B, and, in connection therewith, 
subpart A, to the extent the provisions re
late to the time by which funds deposited or 
received for deposit in an account are avail
able for withdrawal; and
(2) Apply to all federally insured banks lo
cated within the state.

No amendment to a state law or regulation 
governing the availability of funds that be
comes effective after September 1, 1989, shall 
supersede the act and subpart B, and, in con
nection therewith, subpart A, but amended 
provisions of state law shall remain in effect.

(b) Preemption o f inconsistent law. Except as 
provided in paragraph (a), the act and sub
part B, and, in connection therewith, subpart 
A, supersede any provision of inconsistent 
state law.

(c) Standards for preemption. A provision of 
a state law in effect on or before September 1, 
1989, is not inconsistent with the act, or sub
part B, or in connection therewith, subpart A, 
if it requires that funds shall be available in a 
shorter period of time than the time provided 
in this subpart. Inconsistency with the act and 
subpart B, and in connection therewith, sub
part A, may exist when state law—

(1) Permits a depositary bank to make 
funds deposited in an account by cash, elec
tronic payment, or check available for with
drawal in a longer period of time than the 
maximum period of time permitted under 
subpart B, and, in connection therewith, 
subpart A; or
(2) Provides for disclosures or notices con
cerning funds availability relating to 
accounts.

bank, or other interested party, whether the 
act and subpart B, and, in connection there
with, subpart A, preempt provisions of state 
laws relating to the availability of funds.

(e) Procedures for preemption determina
tions. A request for a preemption determina
tion shall include the following—

(1) A copy of the full text of the state law 
in question, including any implementing 
regulations or judicial interpretations of 
that law; and
(2) A comparison of the provisions of state 
law with the corresponding provisions in 
the act and subparts A and B of this part, 
together with a discussion of the reasons 
why specific provisions of state law are ei
ther consistent or inconsistent with corre
sponding sections of the act and subparts A 
and B of this part.
A request for a preemption determination 

shall be addressed to the Secretary, Board of 
Governors of the Federal Reserve System.

(d) Preemption determinations. The Board 
may determine, upon the request of any state,
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C O M M EN TA R Y

SECTIO N 229.20— Relation to State 
Law

2 0 (a ) In General

A number of states have enacted laws that 
govern when banks in those states must make 
funds available to their customers. The act 
provides that any state law in effect on Sep
tember 1, 1989, that provides that funds be 
made available in a shorter period of time 
than provided in this regulation, will super
sede the time periods in the act and the regu
lation. The conference report on the act clari
fies this provision by stating that any state law 
enacted on or before September 1, 1989, may 
supersede federal law to the extent that the 
law relates to the time funds must be made 
available for withdrawal (H.R. Rep. No. 261, 
100th Cong. 1st Sess. 182 (1987)).

Thus, if a state wishes to adopt a law gov
erning funds availability, it must do so, effec
tive on or before September 1, 1989. Laws 
adopted after that date will not supersede fed
eral law, even if they provide for shorter avail
ability periods than are provided under feder
al law. If a state that has a law governing 
funds availability in effect before September 1, 
1989, amends its law after that date, the 
amendment will not supersede federal law, 
but an amendment deleting a state require
ment will be effective.

If a state provides for a shorter hold for a 
certain category of checks than is provided for 
under federal law, that state requirement will 
supersede the federal provision. For example, 
most state laws base some hold periods on 
whether the check being deposited is drawn 
on an in-state or out-of-state bank. If a state 
contains more than one check-processing re
gion, the state’s hold period for in-state checks 
may be shorter than the federal maximum 
hold period for nonlocal checks. Thus, the 
state schedule would supersede the federal 
schedule to the extent that it applies to in
state, nonlocal checks.

The act also provides that any state law 
that provides for availability in a shorter peri
od of time than required by federal law is ap
plicable to all federally insured institutions in 
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that state, including federally chartered insti
tutions. If a state law provides shorter avail
ability only for deposits in accounts in certain 
categories of banks, such as commercial 
banks, the superseding state law continues to 
apply only to those categories of banks, rather 
than to all federally insured banks in the state.

20 (b ) Preemption o f Inconsistent Law

This paragraph reflects the statutory provision 
that other provisions of state law that are in
consistent with federal law are preempted. 
Preemption does not require a determination 
by the Board to be effective.

2 0 (c )  Standards for Preemption

This section describes the standards the Board 
will use in making determinations on whether 
federal law will preempt state laws governing 
funds availability. A provision of state law is 
considered inconsistent with federal law if it 
permits a depositary bank to make funds 
available to a customer in a longer period of 
time than the maximum period permitted by 
the act and this regulation. For example, a 
state law that permits a hold of four business 
days or longer for local checks permits a hold 
that is longer than that permitted under the 
act and this regulation, and therefore is incon
sistent and preempted. State availability 
schedules that provide for availability in a 
shorter period of time than required under 
Regulation CC supersede the federal schedule.

Under a state law, some categories of de
posits could be available for withdrawal soon
er or later than the time required by this 
subpart, depending on the composition of the 
deposit. For example, the act and this regula
tion (§ 229.10(c)(1) (v ii)) require next-day 
availability for the first $100 of the aggregate 
deposit of local or nonlocal checks on any 
day, and a state law could require next-day 
availability for any check of $100 or less that 
is deposited. Under the act and this regula
tion, if either one $150 check or three $50 
checks are deposited on a given day, $100 
must be made available for withdrawal on the 
next business day, and $50 must be made 
available in accordance with the local or non
local schedule. Under the state law, however, 
the two deposits would be subject to different
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availability rules. In the first case, none of the 
proceeds of the deposit would be subject to 
next-day availability; in the second case, the 
entire proceeds of the deposit would be sub
ject to next-day availability. In this example, 
because the state law would, in some of these 
situations, permit a hold longer than the max
imum permitted by the act, this provision of 
state law is inconsistent and preempted in its 
entirety.

In addition to the differences between state 
and federal availability schedules, a number of 
state laws contain exceptions to the state 
availability schedules that are different from 
those provided under the act and this regula
tion. The state exceptions continue to apply 
only in those cases where the state schedule is 
shorter than or equal to the federal schedule, 
and then only up to the limit permitted by the 
Regulation CC schedule. Where a deposit is 
subject to a state exception under a state 
schedule that is not preempted by Regulation 
CC and is also subject to a federal exception, 
the hold on the deposit cannot exceed the 
hold permissible under the federal exception 
in accordance with Regulation CC. In such 
cases, only one exception notice is required, in 
accordance with section 229.13(g). This no
tice need only include the applicable federal 
exception as the reason the exception was in
voked. For those categories of checks for 
which the state schedule is preempted by the 
federal schedule, only the federal exceptions 
may be used.

State laws that provide maximum availabil
ity periods for categories of deposits that are 
not covered by the act would not be preempt
ed. Thus, state funds-availability laws that ap
ply to funds in time and savings deposits are 
not affected by the act or this regulation. In 
addition, the availability schedules of several 
states apply to “items” deposited to an ac
count. The term “items” may encompass de
posits, such as nonnegotiable instruments, 
that are not subject to the Regulation CC 
availability schedules. Deposits that are not 
covered by Regulation CC continue to be sub
ject to the state availability schedules. State 
laws that provide maximum availability peri
ods for categories of institutions that are not 
covered by the act would also not be preempt
ed. For example, a state law that governs

money market mutual funds would not be af
fected by the act or this regulation.

Generally, state rules governing the disclo
sure or notice of availability policies applica
ble to accounts are also preempted. Neverthe
less, a state law requiring disclosure of funds- 
availability policies that apply to deposits oth
er than “accounts,” such as savings or time 
deposits, are not inconsistent with the act and 
this subpart. Banks in these states would have 
to follow the state disclosure rules for these 
deposits.

2 0 (d ) Preemption Determinations

The Board may issue preemption determina
tions upon the request of an interested party 
in a state. The determinations will relate only 
to the provisions of subparts A and B; gener
ally the Board will not issue individual pre
emption determinations regarding the relation 
of state UCC provisions to the requirements 
of subpart C.

2 0 (e ) Procedures for Preemption 
Determinations

This provision sets forth the information that 
must be included in a request by an interested 
party for a preemption determination by the 
Board.
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SECTIO N 229.21— Civil Liability

(a) Civil liability. A bank that fails to comply 
with any requirement imposed under subpart 
B, and in connection therewith, subpart A, of 
this part or any provision of state law that 
supersedes any provision of subpart B, and in 
connection therewith, subpart A, with respect 
to any person is liable to that person in an 
amount equal to the sum of—

(1) Any actual damage sustained by that 
person as a result of the failure;
(2) Such additional amount as the court 
may allow, except that—

(i) In the case of an individual action, 
liability under this paragraph shall not be 
less than $100 nor greater than $1,000; 
and
(ii) In the case of a class action—

(A ) No minimum recovery shall be 
applicable to each member of the class; 
and
(B) The total recovery under this par
agraph in any class action or series of 
class actions arising out of the same 
failure to comply by the same deposi
tary bank shall not be more than the 
lesser of $500,000 or 1 percent of the 
net worth of the bank involved; and,

(3) In the case of a successful action to en
force the foregoing liability, the costs of the 
action, together with a reasonable attor
ney’s fee as determined by the court.

(b) Class action awards. In determining the 
amount of any award in any class action, the 
court shall consider, among other relevant 
factors—

(1) The amount of any damages awarded;
(2) The frequency and persistence of fail
ures of compliance;
(3) The resources of the bank;
(4) The number of persons adversely affect
ed; and
(5) The extent to which the failure of com
pliance was intentional.

(c) Bona fide errors.
(1) General rule. A bank is not liable in 
any action brought under this section for a 
violation of this subpart if the bank demon
strates by a preponderance of the evidence 
that the violation was not intentional and

resulted from a bona fide error, notwith
standing the maintenance of procedures 
reasonably adapted to avoid any such error.
(2) Examples. Examples of a bona fide er
ror include clerical, calculation, computer 
malfunction and programming, and print
ing errors, except that an error of legal 
judgment with respect to the bank’s obliga
tion under this subpart is not a bona fide 
error.

(d) Jurisdiction. Any action under this sec
tion may be brought in any United States dis
trict court or in any other court of competent 
jurisdiction, and shall be brought within one 
year after the date of the occurrence of the 
violation involved.

(e) Reliance on Board rulings. No provision 
of this subpart imposing any liability shall ap
ply to any act done or omitted in good faith in 
conformity with any rule, regulation, or inter
pretation thereof by the Board, regardless of 
whether such rule, regulation, or interpreta
tion is amended, rescinded, or determined by 
judicial or other authority to be invalid for 
any reason after the act or omission has 
occurred.

(f) Exclusions. This section does not apply to 
claims that arise under subpart C of this part 
or to actions for wrongful dishonor.

(g) Record retention.
(1) A bank shall retain evidence of compli
ance with the requirements imposed by this 
subpart for not less than two years. Records 
may be stored by use of microfiche, micro
film, magnetic tape, or other methods capa
ble of accurately retaining and reproducing 
information.
(2) If a bank has actual notice that it is 
being investigated, or is subject to an en
forcement proceeding by an agency charged 
with monitoring that bank’s compliance 
with the act and this subpart, or has been 
served with notice of an action filed under 
this section, it shall retain the records per
taining to the action or proceeding pending 
final disposition of the matter, unless an 
earlier time is allowed by order of the agen
cy or court.
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C O M M EN TA R Y

SECTIO N 229.21— Civil Liability

2 1 (a ) Civil Liability

This paragraph sets forth the statutory penal
ties for failure to comply with the require
ments of this subpart. These penalties apply to 
provisions of state law that supersede provi
sions of this regulation, such as requirements 
that funds deposited in accounts at banks be 
made available more promptly than required 
by this regulation, but they do not apply to 
other provisions of state law. (See the com
mentary to section 229.20.)

21 (b ) Class-Action Awards

This paragraph sets forth the provision in the 
act concerning the factors that should be con
sidered by the court in establishing the 
amount of a class-action award.

2 1 (c )  Bona Fide Errors

A bank is shielded from liability under this 
section for a violation of a requirement of this 
subpart if it can demonstrate, by a preponder
ance of the evidence, that the violation result
ed from a bona fide error and that it maintains 
procedures designed to avoid such errors. For 
example, a bank may make a bona fide error if 
it fails to give next-day availability on a check 
drawn on the Treasury because the bank’s 
computer system malfunctions in a way that 
prevents the bank from updating its custom
er’s account or if it fails to identify whether a 
payable-through check is a local or nonlocal 
check despite procedures designed to make 
this determination accurately.

2 1 (d ) Jurisdiction

The act confers subject matter jurisdiction on 
courts of competent jurisdiction and provides 
a time limit for civil actions for violations of 
this subpart.

2 1 (e ) Reliance on Board Rulings

This provision shields banks from civil liabili
ty if they act in good faith in reliance on any 
rule, regulation, model form (if the disclosure

actually corresponds to the bank’s availability 
policy), or interpretation of the Board, even if 
it were subsequently determined to be invalid. 
Banks may rely on this commentary, which is 
issued as an official Board interpretation, as 
well as on the regulation itself.

2 1 (f)  Exclusions

This provision clarifies that liability under this 
section 229.21 does not apply to violations of 
the requirements of subpart C of this regula
tion, or to actions for wrongful dishonor of a 
check by a paying bank’s customer.

2 1 (g ) Record Retention

Banks must keep records to show compliance 
with the requirements of this subpart for at 
least two years. This record-retention period 
is extended in the case of civil actions and en
forcement proceedings. Generally, a bank is 
not required to retain records showing that it 
has actually given disclosures or notices re
quired by this subpart to each customer, but it 
must retain evidence demonstrating that its 
procedures reasonably ensure the customers’ 
receipt of the required disclosures and notices. 
A bank must, however, retain a copy of each 
notice provided pursuant to its use of the rea
sonable cause exception under section 
229.13(g) as well as a brief description of the 
facts giving rise to the availability of that 
exception.
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SU B PA R T C— COLLECTIO N OF  
CHECKS

SECTIO N 229.30— Paying Bank’s 
Responsibility for Return o f Checks

(a) Return o f checks. If a paying bank deter
mines not to pay a check, it shall return the 
check in an expeditious manner as provided in 
either paragraphs (a )(1 ) or (a )(2 ) of this 
section.

(1) Two-day /four-day test. A paying bank 
returns a check in an expeditious manner if 
it sends the returned check in a manner 
such that the check would normally be re
ceived by the depositary bank not later than 
4:00 p.m. (local time of the depositary 
bank) of—

(i) The second business day following 
the banking day on which the check was 
presented to the paying bank, if the pay
ing bank is located in the same check
processing region as the depositary bank; 
or
(ii) The fourth business day following 
the banking day on which the check was 
presented to the paying bank, if the pay
ing bank is not located in the same 
check-processing region as the depositary 
bank.

If the last business day on which the paying 
bank may deliver a returned check to the 
depositary bank is not a banking day for the 
depositary bank, the paying bank meets the 
two-day/four-day test if the returned check 
is received by the depositary bank on or be
fore the depositary bank’s next banking 
day.
(2) Forward-collection test. A paying bank 
also returns a check in an expeditious man
ner if it sends the returned check in a man
ner that a similarly situated bank would 
normally handle a check—

(i) Of similar amount as the returned 
check;
(ii) Drawn on the depositary bank; and
(iii) Deposited for forward collection in 
the similarly situated bank by noon on 
the banking day following the banking 
day on which the check was presented to 
the paying bank.

Subject to the requirement for expeditious re- 
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turn, a paying bank may send a returned 
check to the depositary bank, or to any other 
bank agreeing to handle the returned check 
expeditiously under section 229.31(a). A pay
ing bank may convert a check to a qualified 
returned check. A qualified returned check 
must be encoded in magnetic ink with the 
routing number of the depositary bank, the 
amount of the returned check, and a “2” in 
position 44 of the MICR line as a return iden
tifier, in accordance with the American Na
tional Standard Specifications for Placement 
and Location of MICR Printing, X9.13 (Sept. 
1983). This paragraph does not affect a pay
ing bank’s responsibility to return a check 
within the deadlines required by the UCC, 
Regulation J (12 CFR 210), or section 
229.30(c).

(b) Unidentifiable depositary bank. A paying 
bank that is unable to identify the depositary 
bank with respect to a check may send the 
returned check to any bank that handled the 
check for forward collection even if that bank 
does not agree to handle the check expedi
tiously under section 229.31(a). A paying 
bank sending a returned check under this par
agraph to a bank that handled the check for 
forward collection must advise the bank to 
which the check is sent that the paying bank is 
unable to identify the depositary bank. The 
expeditious-return requirements in section 
229.30(a) do not apply to the paying bank’s 
return of a check under this paragraph.

(c) Extension o f deadline. The deadline for 
return or notice of nonpayment under the 
UCC or Regulation J (12 CFR 210) is 
extended—

(1) if a paying bank, in an effort to expe
dite delivery of a returned check to a bank, 
uses a means of delivery that would ordi
narily result in the returned check’s being 
received by the bank to which it is sent on 
or before the receiving bank’s next banking 
day following the otherwise applicable 
deadline; this deadline is extended further if 
a paying bank uses a highly expeditious 
means of transportation, even if this means 
of transportation would ordinarily result in 
delivery after the receiving bank’s next 
banking day; or
(2) if the deadline falls on a Saturday that
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is a banking day, as defined in the applica
ble UCC, for the paying bank, and the pay
ing bank uses a means of delivery that 
would ordinarily result in the returned 
check’s being received by the bank to which 
it is sent prior to the cut-off hour for the 
next processing cycle, in the case of a re
turning bank, or on the next banking day, 
in the case of a depositary bank, after mid
night Saturday night.

(d) Identification o f returned check. A pay
ing bank returning a check shall clearly indi
cate on the face of the check that it is a re
turned check and the reason for return.

(e) Depositary bank without accounts. The 
expeditious-return requirements of paragraph
(a) of this section do not apply to checks de
posited in a depositary bank that does not 
maintain accounts.

(f) Notice in lieu o f return. If a check is un
available for return, the paying bank may 
send in its place a copy of the front and back 
of the returned check, or, if no such copy is 
available, a written notice of nonpayment con
taining the information specified in section 
229.33(b). The copy or notice shall clearly 
state that it constitutes a notice in lieu of re
turn. A notice in lieu of return is considered a 
returned check subject to the expeditious-re
turn requirements of this section and to the 
other requirements of this subpart.

(g) Reliance on routing number. A paying 
bank may return a returned check based on 
any routing number designating the deposi
tary bank appearing on the returned check in 
the depositary bank’s indorsement.
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C O M M EN TA R Y

SECTIO N 229.30— Paying Bank’s 
Responsibility for Return o f Checks

3 0 (a ) Return o f Checks

This section requires a paying bank (which, 
for purposes of subpart C, may include a pay
able-through and payable-at bank; see section
229.2 (z ))  that determines not to pay a check 
to return the check expeditiously. Generally, a 
check is returned expeditiously if the return 
process is as fast as the forward-collection 
process. This paragraph provides two stan
dards for expeditious return, the two-day/ 
four-day test and the forward-collection test.

Under the two-day/four-day test, if a check 
is returned such that it would normally be re
ceived by the depositary bank two business 
days after presentment where both the paying 
and depositary banks are located in the same 
check-processing region or four business days 
after presentment where the paying and de
positary banks are not located in the same 
check-processing region, the check is consid
ered returned expeditiously. In certain limited 
cases, however, these times are shorter than 
the time it would normally take a forward-col- 
lection check deposited in the paying bank 
and payable by the depositary bank to be col
lected. Therefore, the Board has included a 
forward-collection test, whereby a check is 
nonetheless considered to be returned expedi
tiously if the paying bank uses transportation 
methods and banks for return comparable to 
those used for forward-collection checks, even 
if the check is not received by the depositary 
bank within the two-day or four-day period.

30(a)(1) Two-Day /Four-Day Test

Under the first test, a paying bank must re
turn the check so that the check would nor
mally be received by the depositary bank 
within specified times, depending on whether 
or not the paying and depositary banks are 
located in the same check-processing region.

Where both banks are located in the same 
check-processing region, a check is returned 
expeditiously if it is returned to the depositary 
bank by 4:00 p.m. (local time of the deposi
tary bank) of the second business day after 
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the banking day on which the check was pre
sented to the paying bank. For example, a 
check presented on Monday to a paying bank 
must be returned to a depositary bank located 
in the same check-processing region by 4:00 
p.m. on Wednesday. For a paying bank that is 
located in a different check-processing region 
than the depositary bank, the deadline to 
complete return is 4:00 p.m. (local time of the 
depositary bank) of the fourth business day 
after the banking day on which the check was 
presented to the paying bank. For example, a 
check presented to such a paying bank on 
Monday must be returned to the depositary 
bank by 4:00 p.m. on Friday.

This two-day/four-day test does not neces
sarily require actual receipt of the check by 
the depositary bank within these times. Rath
er, the paying bank must send the check so 
that the check would normally be received by 
the depositary bank within the specified time. 
Thus, the paying bank is not responsible for 
unforeseeable delays in the return of the 
check, such as transportation delays.

Often, returned checks will be delivered to 
the depositary bank together with forward- 
collection checks. Where the last day on 
which a check could be delivered to a deposi
tary bank under this two-day/four-day test is 
not a banking day for the depositary bank, a 
returning bank might not schedule delivery of 
forward-collection checks to the depositary 
bank on that day. Further, the depositary 
bank may not process checks on that day. 
Consequently, if the last day of the time limit 
is not a banking day for the depositary bank, 
the check may be delivered to the depositary 
bank before the close of the depositary bank’s 
next banking day and the return will still be 
considered expeditious. Ordinarily, this exten
sion of time will allow the returned checks to 
be delivered with the next shipment of for
ward-collection checks destined for the depos
itary bank.

The times specified in this two-day/four- 
day test are based on estimated forward-col- 
lection times, but take into account the partic
ular difficulties that may be encountered in 
handling returned checks. It is anticipated 
that the normal process for forward collection 
of a check coupled with these return require
ments will frequently result in the return of
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checks before the proceeds of local and nonlo
cal checks, other than those covered by sec
tion 229.10(c), must be made available for 
withdrawal under the temporary schedules in 
section 229.11.

Under this two-day/four-day test, no par
ticular means of returning checks is required, 
thus providing flexibility to paying banks in 
selecting means of return. The Board antici
pates that paying banks will often use return
ing banks (see section 229.31) as their agents 
to return checks to depositary banks. A pay
ing bank may rely on the availability schedule 
of the returning bank it uses in determining 
whether the returned check would “normal
ly” be returned within the required time un
der this two-day/four-day test, unless the pay
ing bank has reason to believe that these 
schedules do not reflect the actual time for 
return of a check.

30(a)(2) Forward-Collection Test

Under the second, “forward collection” test, a 
paying bank returns a check expeditiously if it 
returns a check by means as swift as the 
means similarly situated banks would use for 
the forward collection of a check drawn on 
the depositary bank.

Generally, the paying bank would satisfy 
the forward-collection test if it uses a trans
portation method and collection path for re
turn comparable to those used for forward 
collection, provided that the returning bank 
selected to process the return agrees to handle 
the returned check under the standards for ex
peditious return for returning banks under 
section 229.31(a). This test allows many pay
ing banks a simple means of expeditious re
turn of checks and takes into account the 
longer time for return that will be required by 
banks that do not have ready access to direct 
courier transportation.

The paying bank’s normal method of send
ing a check for forward collection would not 
be expeditious, however, if it is materially 
slower than that of other banks of similar size 
and with similar check handling activity in its 
community.

Under the forward-collection test, a paying 
bank must handle, route, and transport a re
turned check in a manner designed to be at

least as fast as a similarly situated bank would 
collect a forward-collection check (1) of simi
lar amount, (2) drawn on the depositary 
bank, and (3) received for deposit by a 
branch of the paying bank or a similarly situ
ated bank by noon on the banking day follow
ing the banking day of presentment of the re
turned check.

This test refers to similarly situated banks 
to indicate a general community standard. In 
the case of a paying bank (other than a Feder
al Reserve Bank), a similarly situated bank is 
a bank of similar asset size, in the same com
munity, and with similar check-handling ac
tivity as the paying bank. (See section 
229.2(ee).) A paying bank has similar check
handling activity to other banks that handle 
similar volumes of checks for collection.

Under the forward-collection test, banks 
that use means of handling returned checks 
that are less efficient than the means used by 
similarly situated banks must improve their 
procedures. On the other hand, a bank with 
highly efficient means of collecting checks 
drawn on a particular bank, such as a direct 
presentment of checks to a bank in a remote 
community, is not required to use that means 
for returned checks, i.e., direct return, if simi
larly situated banks do not present checks di
rectly to that depositary bank.

Examples

1. If a check is presented to a paying bank on 
Monday and the depositary bank and the pay
ing bank are participants in the same clearing
house, the paying bank should arrange to 
have the returned check received by the de
positary bank by Wednesday. This would be 
the same day the paying bank would deliver a 
forward-collection check to the depositary 
bank if the paying bank received the deposit 
by noon on Tuesday.

2. If a check is presented to a paying bank on 
Monday and the paying bank would normally 
collect checks drawn on the depositary bank 
by sending them to a correspondent or a Fed
eral Reserve Bank by courier, the paying bank 
could send the returned check to its corre
spondent or Federal Reserve Bank, provided 
that the correspondent has agreed to handle 
returned checks expeditiously under section
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229.31(a). (All Federal Reserve Banks agree 
to handle returned checks expeditiously.)

The paying bank must deliver the returned 
check to the correspondent or Federal Re
serve Bank by the correspondent’s or Federal 
Reserve Bank’s appropriate cut-off hour. The 
appropriate cut-off hour is the cut-off hour for 
returned checks that corresponds to the cut
off hour for forward-collection checks drawn 
on the depositary bank that would normally 
be used by the paying bank or a similarly situ
ated bank. A retumed-check cut-off hour cor
responds to a forward-collection cut-off hour 
if it provides for the same or faster availability 
for checks destined for the same depositary 
banks.

In this example, delivery to the correspon
dent or a Federal Reserve Bank by the appro
priate cut-off hour satisfies the paying bank’s 
duty, even if use of the correspondent or Fed
eral Reserve Bank is not the most expeditious 
means of returning the check. Thus, a paying 
bank may send a local returned check to a 
correspondent instead of a Federal Reserve 
Bank, even if the correspondent then sends 
the returned check to a Federal Reserve Bank 
the following day as a qualified returned 
check. Where the paying bank delivers for
ward-collection checks by courier to the cor
respondent or the Federal Reserve Bank, 
mailing returned checks to the correspondent 
or Federal Reserve Bank would not satisfy the 
forward-collection test.

3. If a paying bank ordinarily mails its for
ward-collection checks to its correspondent or 
Federal Reserve Bank in order to avoid the 
costs of a courier delivery, but similarly situ
ated banks use a courier to deliver forward- 
collection checks to their correspondent or 
Federal Reserve Bank, the paying bank must 
send its returned checks by courier to meet 
the forward-collection test.

4. If a paying bank normally sends its for
ward-collection checks directly to the 
depositary bank, which is located in another 
community, but similarly situated banks send 
forward-collection checks drawn on the de
positary bank to a correspondent or a Federal 
Reserve Bank, the paying bank would not 
have to send returned checks directly to the 
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depositary bank, but could send them to a 
correspondent or a Federal Reserve Bank.

The dollar amount of the returned check 
has a bearing on how it must be returned. If 
the paying bank and similarly situated banks 
present large-dollar checks drawn on the de
positary bank directly to the depositary bank, 
but use a Federal Reserve Bank or a corre
spondent to collect small-dollar checks, gener
ally the paying bank would be required to 
send its large-dollar returns directly to the de
positary bank (or through a returning bank, if 
the checks are returned as quickly), but could 
use a Federal Reserve Bank or a correspon
dent for its small-dollar returns.

In meeting the requirements of the forward- 
collection test, the paying bank is responsible 
for its own actions, but not for those of the 
depositary bank or returning banks.4 For ex
ample, if the paying bank starts the return of 
the check in a timely manner but return is 
delayed by a returning bank (including delay 
to create a qualified returned check), general
ly the paying bank has met its requirements. 
(See section 229.38.) If, however, the paying 
bank selects a returning bank that the paying 
bank should know is not capable of meeting 
its return requirements, the paying bank will 
not have met its obligation of exercising ordi
nary care in selecting intermediaries to return 
the check. The paying bank is free to use a 
method of return, other than its method of 
forward collection, as long as the alternate 
method results in delivery of the returned 
check to the depositary bank as quickly as the 
forward collection of a check drawn on the 
depositary bank or, where the returning bank 
takes a day to create a qualified returned 
check under section 229.31(a), one day later 
than the forward-collection time. If a paying 
bank returns a check on its banking day of 
receipt without paying for the check, as per
mitted under UCC section 4-302(a), and re
ceives settlement for the returned check from 
a returning bank, it must promptly pay the 
amount of the check to the collecting bank 
from which it received the check.

Although paying banks may wish to pre
pare qualified returned checks because they

4 This is analogous to the responsibility of collecting 
banks under UCC 4-202(c).
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will be handled at a lower cost by returning 
banks, the one-business-day extension provid
ed to returning banks is not available to pay
ing banks because of the longer time that a 
paying bank has to dispatch the check. Nor
mally, paying banks will be able to convert a 
check to a qualified returned check at any 
time after the determination is made to return 
the check until late in the day following pres
entment, while a returning bank may receive 
returned checks late on one day and be ex
pected to dispatch them early the next 
morning.

In effect, under either test, the paying bank 
acts as an agent or subagent of the depositary 
bank in selecting a means of return. Under 
section 229.30(a), a paying bank is autho
rized to route the returned check in a variety 
of ways:

1. It may send the returned check directly to 
the depositary bank by courier or other 
means of delivery, bypassing returning 
banks; or

2. It may send the returned check to any re
turning bank agreeing to handle the re
turned check for expeditious return to the 
depositary bank under section 229.31(a), 
regardless of whether or not the returning 
bank handled the check for forward 
collection.

If the paying bank elects to return the 
check directly to the depositary bank, it is not 
necessarily required to return the check to the 
branch of first deposit. The check may be re
turned to the depositary bank at any location 
permitted under section 229.32(a).

Except for the extension permitted by sec
tion 229.30(c), discussed below, this section 
does not relieve a paying bank from the re
quirement for timely return (i.e., midnight 
deadline) under UCC sections 4-301 and 
4-302, which continue to apply. Under section 
4-302, a paying bank is “accountable” for the 
amount of a demand item other than a docu
mentary draft if it does not pay or return the 
item or send notice of dishonor by its mid
night deadline. Under UCC 3-418(c) and 
4-215(a), late return constitutes payment and 
would be final in favor of a holder in due 
course or a person who has in good faith

changed his position in reliance on the pay
ment. Thus, retaining this requirement gives 
the paying bank an additional incentive to 
make a prompt return.

The expeditious-return requirement applies 
to a paying bank that determines not to pay a 
check. This requirement applies to a payable- 
through or a payable-at bank that is defined as 
a paying bank (see section 229.2 (z ))  and that 
returns a check. This requirement begins 
when the payable-through or payable-at bank 
receives the check during forward collection, 
not when the payor returns the check to the 
payable-through or payable-at bank. Never
theless, a check sent for payment or collection 
to a payable-through or payable-at bank is not 
considered to be drawn on that bank for pur
poses of the midnight deadline provision of 
UCC section 4-301. (See discussion of section 
229.36(a).) The liability section of this sub
part (§ 229.38) provides that a paying bank 
is not subject to both “accountability” for 
missing the midnight deadline under the UCC 
and liability for missing the timeliness require
ments of this regulation. Also, a paying bank 
is not responsible for failure to make expedi
tious return to a party that has breached a 
presentment warranty under UCC section 
4-208, notwithstanding that the paying bank 
has returned the check. (See the commentary 
to section 229.33(a).) Also, a paying bank is 
not responsible for failure to make expeditious 
return to a party that has breached a present
ment warranty under UCC 4-208, notwith
standing that the paying bank has returned 
the check. (See commentary to section 
229.33(a).)

This paragraph directly affects the follow
ing provisions of the UCC, and may affect 
other sections or provisions:

1. Section 4-301 (d), in that instead of return
ing a check through a clearinghouse or to 
the presenting bank, a paying bank may 
send a returned check to the depositary 
bank or to a returning bank.

2. Section 4-301 (a), in that time limits speci
fied in that section may be affected by the 
additional requirement to make an expedi
tious return and in that settlement for re
turned checks is made under section 
229.31(c), not by revocation of settlement.
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3 0(b ) Unidentifiable Depositary Bank

In some cases, a paying bank will be unable to 
identify the depositary bank through the use 
of ordinary care and good faith. The Board 
expects that these cases will be unusual as 
skilled return clerks will readily identify the 
depositary bank from the depositary-bank in
dorsement required under section 229.35 and 
appendix D. In cases where the paying bank is 
unable to identify the depositary bank, the 
paying bank may, in accordance with section 
229.30(a), send the returned check to a re
turning bank that agrees to handle the re
turned check for expeditious return to the de
positary bank under section 229.31(a). The 
returning bank may be better able to identify 
the depositary bank.

In the alternative, the paying bank may 
send the check back up the path used for for
ward collection of the check. The presenting 
bank and prior collecting banks will normally 
be able to trace the collection path of the 
check through the use of their internal records 
in conjunction with the indorsements on the 
returned check. In these limited cases, the 
paying bank m ay send such a returned check  
to any bank that handled the check for for
ward collection, even if that bank does not 
agree to handle the returned check for expedi
tious return to the depositary bank under sec
tion 229.31(a). A paying bank returning a 
check under this paragraph to a bank that has 
not agreed to handle the check expeditiously 
must advise that bank that it is unable to iden
tify the depositary bank. This advice must be 
conspicuous, such as a stamp on each check 
for which the depositary bank is unknown if 
such checks are commingled with other re
turned checks, or, if such checks are sent in a 
separate cash letter, by one notice on the cash 
letter. The returned check may not be pre
pared for automated return. This information 
will warn the bank that this check will require 
special research and handling in accordance 
with section 229.31(b). The return of a check 
to a bank that handled the check for forward 
collection is consistent with section 229.35
(b), which requires a bank handling a check 
to take up the check if it has not been 
paid.

The sending of a check to a bank that han

dled the check for forward collection under 
this paragraph is not subject to the require
ments for expeditious return by the paying 
bank. Often, the paying bank will not have 
courier or other expeditious means of trans
portation to the collecting or presenting bank. 
Although the lack of a requirement of expedi
tious return will create risks for the depositary 
bank, in many cases the inability to identify 
the depositary bank will be due to the deposi
tary bank’s, or a collecting bank’s, failure to 
use the indorsement required by section 
229.35(a) and appendix D. If the depositary 
bank failed to use the proper indorsement, it 
should bear the risks of less than expeditious 
return. Similarly, where the inability to identi
fy the depositary bank is due to indorsements 
or other information placed on the back of the 
check by the depositary bank’s customer or 
other prior indorser, the depositary bank 
should bear the risk that it cannot charge a 
returned check back to that customer. Where 
the inability to identify the depositary bank is 
due to subsequent indorsements of collecting 
banks, these collecting banks may be liable for 
a loss incurred by the depositary bank due to 
less-than-expeditious return o f  a check; those  
banks therefore have an incentive to return 
checks sent to them under this paragraph 
quickly.

This paragraph does not relieve a paying 
bank from the liability for the lack of expedi
tious return in cases where the paying bank is 
itself responsible for the inability to identify 
the depositary bank, such as when the paying 
bank’s customer has used a check with print
ing or other material on the bank in the area 
reserved for the depositary bank’s indorse
ment, making the indorsement unreadable. 
(See section 229.38(d).)

A paying bank’s return under this para
graph is also subject to its midnight deadline 
under UCC section 4-301, Regulation J, and 
the exception provided in section 229.30(c). 
A paying bank also may send a check to a 
prior collecting bank to make a claim against 
that bank under section 229.35(b) where the 
depositary bank is insolvent or in other cases 
as provided in section 229.35(b). Finally, a 
paying bank may make a claim against a prior 
collecting bank based on a breach of warranty 
under UCC section 4-208.
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3 0 (c )  Extension o f Deadline

This paragraph permits extension of the mid
night deadline, but not of the duty of expedi
tious return, in two circumstances:

1. A paying bank may have a courier that 
leaves after midnight to deliver its forward- 
collection checks. This paragraph removes 
the constraint of the midnight deadline for 
returned checks if the returned check 
reaches either the depositary bank or the 
returning bank to which it is sent on that 
bank’s banking day following the expira
tion of the midnight deadline or other ap
plicable time for return. The extension also 
applies if the check reaches the bank to 
which it is sent later than the close of that 
bank’s banking day, if highly expeditious 
means of transportation are used. For ex
ample, a West Coast paying bank may use 
this further extension to ship a returned 
check by air courier directly to an East 
Coast depositary bank even if the check ar
rives after the close of the depositary 
bank’s banking day.

2. A paying bank may observe a banking day, 
as defined in the applicable UCC, on a Sat
urday, which is not a business day and 
therefore not a banking day under Regula
tion CC. In such a case, the UCC midnight 
deadline for checks received on Friday 
might require the bank to return the 
checks by midnight Saturday. However, 
the bank may not have couriers leaving on 
Saturday to carry returned checks, and 
even if it did, the returning or depositary 
bank to which the returned checks were 
sent might not be open until Sunday night 
or Monday morning to receive and process 
the checks. This paragraph extends the 
midnight deadline if the returned checks 
reach the returning bank by a cut-off hour 
(usually on Sunday night or Monday 
morning) that permits processing during 
its next processing cycle or reach the de
positary bank by the cut-off hour on its 
next banking day following the Saturday 
midnight deadline.

The time limits that are extended in each 
case are the paying bank’s midnight deadline 
in UCC sections 4-301 and 4-302 and section

210.12 of Regulation J (12 CFR 210.12). As 
these extensions are designed to speed 
(§ 229.30(c)(1)), or at least not slow 
(§ 229.30(c)(2)), the overall return of 
checks, no modification or extension of the ex
peditious return requirements in section 
229.30(a) is required.

The paying bank satisfies its midnight dead
line under the UCC by dispatching returned 
checks to another bank by courier, including a 
courier under contract with the paying bank, 
prior to expiration of the midnight deadline.

This paragraph directly affects UCC sec
tions 4-301 and 4-302 and section 210.12 of 
Regulation J (12 CFR 210.12) to the extent 
that this paragraph applies by its terms, and 
may affect other provisions.

30 (d ) Identification o f Returned Check

Most paying banks currently use some form 
of stamp indicating the reason for return. This 
paragraph makes this practice mandatory. No 
particular form of stamp is required, but the 
stamp must indicate the reason for return. A 
check is identified as a returned check by a 
reason-for-retum stamp, even though the 
stamp does not specifically state that the 
check is a returned check. A reason such as 
“Refer to Maker” is permissible in appropri
ate cases. If the paying bank places the re
turned check in a carrier envelope, the carrier 
envelope should indicate that it is a returned 
check but need not repeat the reason for re
turn stated in the check if it in fact appears on 
the check.

3 0 (e ) Depositary Bank W ithout 
Accounts

Subpart B of this regulation applies only to 
“checks” deposited in transaction-type “ac
counts.” Thus, a depositary bank with only 
time or savings accounts need not comply 
with the availability requirements of subpart
B. Collecting banks will not have couriers de
livering checks to these banks as paying 
banks, because no checks are drawn on them. 
Consequently, the costs of using a courier or 
other expedited means to deliver returned 
checks directly to such a depositary bank may 
not be justified. Thus, the expedited-retum re
quirement of section 229.30(a) and the no-
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tice-of-nonpayment requirement of section 
229.33 do not apply to checks being returned 
to banks that do not hold accounts. The pay
ing bank’s midnight deadline in UCC sections 
4-301 and 4-302 and section 210.12 of Regula
tion J (12 CFR 210.12) would continue to 
apply to these checks. Returning banks would 
also be required to act on such checks within 
their midnight deadline. Further, in order to 
avoid complicating the process of returning 
checks generally, banks without accounts are 
required to use the standard indorsement, and 
their checks are returned by returning banks 
and paid for by the depositary bank under the 
same rules as checks deposited in other banks, 
with the exception of the expeditious-return 
and notice-of-nonpayment requirements of 
sections 229.30(a), 229.31(a), and 229.33.

The expeditious-return requirements also 
apply to a check deposited in a bank that is 
not a depository institution. Federal Reserve 
Banks, Federal Home Loan Banks, private 
bankers, and possibly certain industrial banks 
are not “depository institutions” within the 
meaning of the act, and are therefore not sub
ject to the expedited-availability and disclo
sure requirements of subpart B. These banks 
do, however, maintain “accounts” as defined 
in section 229.2(a), and a paying bank return
ing a check to one of these banks would be 
required to return the check to the depositary 
bank, in accordance with the requirements of 
this section.

3 0 (f)  N otice in Lieu o f Return

A check that is lost or otherwise unavailable 
for return may be returned by sending a legi
ble copy of both sides of the check or, if such 
a copy is not available to the paying bank, a 
written notice of nonpayment containing the 
information specified in section 229.33(b). 
The copy or written notice must clearly indi
cate it is a notice in lieu of return and must be 
handled in the same manner as other returned 
checks. Notice by telephone, telegraph, or 
other electronic transmission, other than a 
legible facsimile or similar image transmission 
of both sides of the check, does not satisfy the 
requirements for a notice in lieu of return. 
The requirement for a writing and the indica
tion that the notice is a substitute for the re

turned check is necessary so that the return
ing and depositary banks are informed that 
the notice carries value. Notice in lieu of re
turn is permitted only when a bank does not 
have and cannot obtain possession of the 
check or must retain possession of the check 
for protest. A check is not unavailable for re
turn if it is merely difficult to retrieve from a 
filing system or from storage by a keeper of 
checks in a truncation system. A notice in lieu 
of return may be used by a bank handling a 
returned check that has been lost or de
stroyed, including when the original returned 
check has been charged back as lost or de
stroyed as provided in section 229.35(b). A 
bank using a notice in lieu of return gives a 
warranty under section 229.34(a)(4) that the 
original check has not been and will not be 
returned.

The requirement of this paragraph super
sedes the requirement of UCC 4-301 (a) as to 
the form and information required of a notice 
of dishonor or nonpayment. Reference in the 
regulation and this commentary to a returned 
check includes a notice in lieu of return unless 
the context indicates otherwise.

The notice in lieu of return is subject to the 
provisions of section 229.30 and is treated like 
a returned check for settlement purposes. If 
the original check is over $2,500, the notice of 
nonpayment under section 229.33 is still re
quired but may be satisfied by the notice in 
lieu of return if the notice in lieu meets the 
time and information requirements of section 
229.33.

If not all of the information required by sec
tion 229.33(b) is available, the paying bank 
may make a claim against any prior bank han
dling the check as provided in section 
229.35(b).

3 0 (g ) Reliance on Routing Number

Although section 229.35 and appendix D re
quire that the depositary-bank indorsement 
contain its nine-digit routing number, it is 
possible that a returned check will bear the 
routing number of the depositary bank in frac
tional, nine-digit, or other form. This para
graph permits a paying bank to rely on the 
routing number of the depositary bank as it 
appears on the check (in the depositary
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bank’s indorsement) when it is received by 
the paying bank.

If there are inconsistent routing numbers, 
the paying bank may rely on any routing 
number designating the depositary bank. The 
paying bank is not required to resolve the in
consistency prior to processing the check. The 
paying bank remains subject to the require
ment to act in good faith and use ordinary 
care under section 229.38(a).
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SECTION 229.31— Returning Bank’s 
Responsibility for Return o f Checks

(a) Return o f checks. A returning bank shall 
return a returned check in an expeditious 
manner as provided in either paragraphs 
(a )(1 ) or (a )(2 ) of this section.

(1) Two-day/four-day test. A returning 
bank returns a check in an expeditious 
manner if it sends the returned check in a 
manner such that the check would normal
ly be received by the depositary bank not 
later than 4:00 p.m. (local time) of—

(i) The second business day following 
the banking day on which the check was 
presented to the paying bank if the pay
ing bank is located in the same check
processing region as the depositary bank; 
or
(ii) The fourth business day following 
the banking day on which the check was 
presented to the paying bank if the pay
ing bank is not located in the same 
check-processing region as the depositary 
bank.

If the last business day on which the return
ing bank may deliver a returned check to 
the depositary bank is not a banking day for 
the depositary bank, the returning bank 
meets this requirement if the returned 
check is received by the depositary bank on 
or before the depositary bank’s next bank
ing day.
(2) Forward-collection test. A returning 
bank also returns a check in an expeditious 
manner if it sends the returned check in a 
manner that a similarly situated bank 
would normally handle a check—

(i) Of similar amount as the returned 
check;
(ii) Drawn on the depositary bank; and
(iii) Received for forward collection by 
the similarly situated bank at the time the 
returning bank received the returned 
check, except that a returning bank may 
set a cut-off hour for the receipt of re
turned checks that is earlier than the sim
ilarly situated bank's cut-off hour for 
checks received for forward collection, if 
the cut-off hour is not earlier than 2:00 
p.m.

Subject to the requirement for expeditious re- 
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turn, the returning bank may send the re
turned check to the depositary bank, or to any 
bank agreeing to handle the returned check 
expeditiously under section 229.31(a). The 
returning bank may convert the returned 
check to a qualified returned check. A quali
fied returned check must be encoded in mag
netic ink with the routing number of the de
positary bank, the amount of the returned 
check, and a “2” in position 44 of the MICR 
line as a return identifier, in accordance with 
the American National Standard Specification 
for Placement and Location of MICR Print
ing, X9.13 (Sept. 1983). The time for expedi
tious return under the forward-collection test, 
and the deadline for return under the UCC 
and Regulation J (12 CFR 210), are extended 
by one business day if the returning bank con
verts a returned check to a qualified returned 
check. This extension does not apply to the 
two-day/four-day test specified in paragraph
(a )  (1) of this section or when a returning 
bank is returning a check directly to the de
positary bank.

(b) Unidentifiable depositary bank. A return
ing bank that is unable to identify the deposi
tary bank with respect to a returned check 
may send the returned check to—

(1) Any collecting bank that handled the 
check for forward collection if the returning 
bank was not a collecting bank with respect 
to the returned check; or
(2) A prior collecting bank, if the return
ing bank was a collecting bank with respect 
to the returned check;

even if that collecting bank does not agree to 
handle the returned check expeditiously under 
section 229.31 (a). A returning bank sending a 
returned check under this paragraph must ad
vise the bank to which the check is sent that 
the returning bank is unable to identify the 
depositary bank. The expeditious-return re
quirements in paragraph (a) of this section do 
not apply to return of a check under this para
graph. A returning bank that receives a re
turned check from a paying bank under sec
tion 229.30(b), or from a returning bank un
der this paragraph, but that is able to identify 
the depositary bank, must thereafter return 
the check expeditiously to the depositary 
bank.
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(c) Settlement. A returning bank shall settle 
with a bank sending a returned check to it for 
return by the same means that it settles or 
would settle with the sending bank for a check 
received for forward collection drawn on the 
depositary bank. This settlement is final when 
made.

(d) Charges. A returning bank may impose a 
charge on a bank sending a returned check for 
handling the returned check.

(e) Depositary bank without accounts. The 
expeditious-return requirements of paragraph
(a) of this section do not apply to checks de
posited with a depositary bank that does not 
maintain accounts.

(f) Notice in lieu o f return. If a check is un
available for return, the returning bank may 
send in its place a copy of the front and back 
of the returned check, or, if no copy is avail
able, a written notice of nonpayment contain
ing the information specified in section 
229.33(b). The copy or notice shall clearly 
state that it constitutes a notice in lieu of re
turn. A notice in lieu of return is considered a 
returned check subject to the expeditious-re
turn requirements of this section and to the 
other requirements of this subpart.

(g) Reliance on routing number. A returning 
bank m ay return a returned check based on  
any routing number designating the deposi
tary bank appearing on the returned check in 
the depositary bank’s indorsement or in mag
netic ink on a qualified returned check.
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C O M M EN TA R Y

SECTIO N 229.31— Returning Bank’s 
Responsibility for Return o f Checks

31 (a ) Return o f Checks

The standards for return of checks established 
by this section are similar to those for paying 
banks in section 229.30(a). This section re
quires a returning bank to return a returned 
check expeditiously if it agrees to handle the 
returned check for expeditious return under 
this paragraph. In effect, the returning bank is 
an agent or subagent of the paying bank and a 
subagent of the depositary bank for the pur
poses of returning the check. A returning 
bank agrees to handle a returned check for 
expeditious return to the depositary bank if 
it—

1. publishes or distributes availability sched
ules for the return of returned checks and 
accepts the returned check for return;

2. handles a returned check for return that it 
did not handle for forward collection; or

3. otherwise agrees to handle a returned 
check for expeditious return.

As in the case of a paying bank, a returning 
bank’s return of a returned check is expedi
tious if it meets either of two tests. Under the 
two-day/four-day test, the check must be re
turned so that it would normally be received 
by the depositary bank by 4:00 p.m. either two 
or four business days after the check was pre
sented to the paying bank, depending on 
whether or not the paying bank is located in 
the same check-processing region as the de
positary bank. This is the same test as the 
two-day/four-day test applicable to paying 
banks. (See the commentary to section 
229.30(a).) While a returning bank will not 
have firsthand knowledge of the day on which 
a check was presented to the paying bank, re
turning banks may, by agreement, allocate 
with paying banks liability for late return 
based on the delays caused by each. In effect, 
the two-day/four-day test protects all paying 
and returning banks that return checks from 
claims that they failed to return a check expe
ditiously, where the check is returned within 
the specified time following presentment to 
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the paying bank, or a later time as would re
sult from unforeseen delays.

The forward-collection test is similar to the 
forward-collection test for paying banks. Un
der this test, a returning bank must handle a 
returned check in the same manner that a 
similarly situated collecting bank would han
dle a check of similar size drawn on the de
positary bank for forward collection. A simi
larly situated bank is a bank (other than a 
Federal Reserve Bank) that is of similar asset 
size and check-handling activity in the same 
community. A bank has similar check-han
dling activity if it handles a similar volume of 
checks for forward collection as the forward- 
collection volume of the returning bank.

Under the forward-collection test, a return
ing bank must accept returned checks, includ
ing both qualified and other returned checks 
(“raw returns”), at approximately the same 
times and process them according to the same 
general schedules as checks handled for for
ward collection. Thus, a returning bank gen
erally must process even raw returns on an 
overnight basis, unless its time limit is extend
ed by one day to convert a raw return to a 
qualified returned check.

A returning bank may establish earlier cut
off hours for receipt of returned checks than 
for receipt of forward-collection checks, but 
the cut-off hour for returned checks may not 
be earlier than 2:00 p.m. The returning bank 
also may set different sorting requirements for 
returned checks than those applicable to other 
checks. Thus, a returning bank may allow it
self more processing time for returns than for 
forward-collection checks. All returned 
checks received by a cut-off hour for returned 
checks must be processed and dispatched by 
the returning bank by the time that it would 
dispatch forward-collection checks received at 
a corresponding forward-collection cut-off 
hour that provides for the same or faster 
availability for checks destined for the same 
depositary banks.

Examples

1. If a returning bank receives a returned 
check by its cut-off hour for returned checks 
on Monday and the depositary bank and the 
returning bank are participants in the same
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clearinghouse, the returning bank should ar
range to have the returned check received by 
the depositary bank by Tuesday. This would 
be the same day that it would deliver a for
ward-collection check drawn on the deposi
tary bank and received by the returning bank 
at a corresponding forward-collection cut-off 
hour on Monday.

2. If a returning bank receives a returned 
check, and the returning bank would normal
ly collect a forward-collection check drawn on 
the depositary bank by sending the forward- 
collection check to a correspondent or a Fed
eral Reserve Bank by courier, the returning 
bank could send the returned check in the 
same manner if the correspondent has agreed 
to handle returned checks expeditiously under 
section 229.31(a). The returning bank would 
have to deliver the check by the correspon
dent’s or Federal Reserve Bank’s cut-off hour 
for returned checks that corresponds to its 
cut-off hour for forward-collection checks 
drawn on the depositary bank. A returning 
bank may take a day to convert a check to a 
qualified returned check. Where the forward- 
collection checks are delivered by courier, 
mailing the returned checks would not meet 
the duty established by this section for return
ing banks.

A returning bank must return a check to 
the depositary bank by courier or other means 
as fast as a courier, if similarly situated re
turning banks use couriers to deliver their for
ward-collection checks to the depositary 
bank.

For some depositary banks, no community 
practice exists as to delivery of checks. For 
example, a credit union whose customers use 
payable-through drafts does not normally 
have checks presented to it because the drafts 
are normally sent to the payable-through bank 
for collection. In these circumstances, the 
community standard is established by taking 
into account the dollar volume of the checks 
being sent to the depositary bank, and the lo
cation of the depositary bank, and determin
ing whether similarly situated banks would 
normally deliver forward-collection checks to 
the depositary bank, taking into account the 
particular risks associated with returned 
checks. Where the community standard does

not require courier delivery, other means of 
delivery, including mail, are acceptable.

The expeditious-return requirement for a 
returning bank in this regulation is more 
stringent in many cases than the duty of a 
collecting bank to act seasonably under UCC 
section 4—202 in returning a check. A return
ing bank is under a duty to act as expeditious
ly in returning a check as it would in the for
ward collection of a check. Notwithstanding 
its duty of expeditious return, its midnight 
deadline under UCC section 4—202 and sec
tion 210.12(a) of Regulation J (12 CFR 
210.12(a)), under the forward-collection test, 
a returning bank may take an extra day to 
qualify a returned check. A qualified returned 
check will be handled by subsequent returning 
banks more efficiently than a raw return. This 
paragraph gives a returning bank an extra 
business day beyond the time that would oth
erwise be required to return the returned 
check to convert a returned check to a quali
fied returned check. The qualified returned 
check must include the routing number of the 
depositary bank, the amount of the check, and 
a return identifier encoded on the check in 
magnetic ink. If the returning bank is sending 
the returned check directly to the depositary 
bank, this extra day is not available because 
preparing a qualified returned check will not 
expedite handling by other banks.

If the returning bank makes an encoding 
error in creating a qualified returned check, it 
may be liable under section 229.38 for losses 
caused by any negligence. The returning bank 
would not lose the one-day extension available 
to it for creating a qualified returned check 
because of an encoding error.

Under section 229.31(a), the returning 
bank is authorized to route the returned check 
in a variety of ways:

1. It may send the returned check directly to 
the depositary bank by courier or other ex
peditious means of delivery; or

2. It may send the returned check to any re
turning bank agreeing to handle the re
turned check for expeditious return to the 
depositary bank under this section regard
less of whether or not the returning bank 
handled the check for forward collection.

If the returning bank elects to send the re
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turned check directly to the depositary bank, 
it is not required to send the check to the 
branch of the depositary bank that first han
dled the check. The returned check may be 
sent to the depositary bank at any location 
permitted under section 229.32(a).

In meeting the requirements of this section, 
the returning bank is responsible for its own 
actions, but not those of the paying bank, oth
er returning banks, or the depositary bank. 
(See UCC 4-202(c) regarding the responsibil
ity of collecting banks.) For example, if the 
paying bank has delayed the start of the re
turn process but the returning bank acts in a 
timely manner, the returning bank may satisfy 
the requirements of this section even if the de
layed return results in a loss to the depositary 
bank. (See section 229.38.) A returning bank 
must handle a notice in lieu of return as expe
ditiously as a returned check.

This paragraph directly affects the follow
ing provisions of the UCC and may affect oth
er sections or provisions:

1. Section 4-202 (b), in that time limits re
quired by that section may be affected by 
the additional requirement to make an ex
peditious return.

2. Section 4-214(a), in that settlement for re
turned checks is made under section 
229.31(c) and not by charge-back of provi
sional credit, and in that the time limits 
may be affected by the additional require
ment to make an expeditious return.

31 (b ) Unidentifiable Depositary Bank

This section is similar to section 229.30(b) 
but applies to returning banks instead of pay
ing banks. In some cases a returning bank will 
be unable to identify the depositary bank with 
respect to a check. Returning banks agreeing 
to handle checks for return to depositary 
banks under section 229.31 (a) are expected to 
be expert in identifying depositary-bank in
dorsements. In the limited cases where the re
turning bank cannot identify the depositary 
bank, the returning bank may send the re
turned check to a returning bank that agrees 
to handle the returned check for expeditious 
return under section 229.31(a), or it may 
send the returned check to a bank that han
dled the check for forward collection, even if 
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that bank does not agree to handle the re
turned check expeditiously under section 
229.31(a).

If the returning bank itself handled the 
check for forward collection, it may send the 
returned check to a collecting bank that was 
prior to it in the forward-collection process, 
which will be better able to identify the depos
itary bank. If there are no prior collecting 
banks, the returning bank must research the 
collection of the check and identify the depos
itary bank. As in the case of paying banks un
der section 229.30(b), a returning bank’s 
sending of a check to a bank that handled the 
check for forward collection under section 
229.31(b) is not subject to the expeditious- 
return requirements of section 229.31(a).

The returning bank’s return of a check un
der this paragraph is subject to the midnight 
deadline under UCC 4-202(b). (See the defi
nition of “returning bank” in section 
229.2(cc).)

Where a returning bank receives a check 
that it does not agree to handle expeditiously 
under section 229.31(a), such as a check sent 
to it under section 229.30(b), but the return
ing bank is able to identify the depositary 
bank, the returning bank must thereafter re
turn the check expeditiously to the depositary 
bank. The returning bank returns a check ex
peditiously under this paragraph if it returns 
the check by the same means it would use to 
return a check drawn on it to the depositary 
bank or by other reasonably prompt means.

As in the case of a paying bank returning a 
check under section 229.30(b), a returning 
bank returning a check under this paragraph 
to a bank that has not agreed to handle the 
check expeditiously must advise that bank 
that it is unable to identify the depositary 
bank. This advice must be conspicuous, such 
as a stamp on each check for which the depos
itary bank is unknown if such checks are com
mingled with other returned checks, or, if 
such checks are sent in a separate cash letter, 
by one notice on the cash letter. The returned 
check may not be prepared for automated 
return.

31(c )  Settlement

Under the UCC, a collecting bank receives

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



Regulation CC Commentary § 229.31

settlement for a check when it is presented to 
the paying bank. The paying bank may recov
er the settlement when the paying bank re
turns the check to the presenting bank. Under 
this regulation, however, the paying bank may 
return the check directly to the depositary 
bank or through returning banks that did not 
handle the check for forward collection. On 
these more efficient return paths, the paying 
bank does not recover the settlement made to 
the presenting bank. Thus, this paragraph re
quires the returning bank to settle for a re
turned check (either with the paying bank or 
another returning bank) in the same way that 
it would settle for a similar check for forward 
collection. To achieve uniformity, this para
graph applies even if the returning bank han
dled the check for forward collection.

Any returning bank, including one that 
handled the check for forward collection, may 
provide availability for returned checks pursu
ant to an availability schedule as it does for 
forward-collection checks. These settlements 
by returning banks, as well as settlements be
tween banks made during the forward collec
tion of a check, are considered final when 
made, subject to any deferment of availability. 
(See section 229.36(d) and the commentary 
to section 229.35(b).)

A returning bank may vary the settlement 
method it uses by agreement with paying 
banks or other returning banks. Special rules 
apply in the case of insolvency of banks. (See 
section 229.39.) If payment cannot be ob
tained from a depositary or returning bank be
cause of its insolvency or otherwise, recovery 
can be had by returning, paying, and collect
ing banks from prior banks on the basis of the 
liability of prior banks under section 
229.35(b).

This paragraph affects UCC 4-214(a) in 
that a paying or collecting bank does not ordi
narily have a right to charge back against the 
bank from which it received the returned 
check, although it is entitled to settlement if it 
returns the returned check to that bank, and 
may affect other sections or provisions. Under 
section 229.36(d), a bank collecting a check 
remains liable to prior collecting banks and 
the depositary bank’s customer under the 
UCC.

31(d) Charges

This paragraph permits any returning bank, 
even one that handled the check for forward 
collection, to impose a fee on the paying bank 
or other returning bank for its service in han
dling a returned check. Where a claim is made 
under section 229.35(b), the bank on which 
the claim is made is not authorized by this 
paragraph to impose a charge for taking up a 
check. This paragraph preempts state laws to 
the extent that these laws prevent returning 
banks from charging fees for handling re
turned checks.

31 (e) Depositary Bank Without 
Accounts

This paragraph is similar to section 229.30(e) 
and relieves a returning bank of its obligation 
to make expeditious return to a depositary 
bank that does not maintain any accounts. 
(See the commentary to section 229.30(e).)

31 (f) Notice in Lieu of Return

This paragraph is similar to section 229.30(f) 
and authorizes a returning bank to originate a 
notice in lieu of return if the returned check is 
unavailable for return. Notice in lieu of return 
is permitted only when a bank does not have 
and cannot obtain possession of the check or 
must retain possession of the check for pro
test. A check is not unavailable for return if it 
is merely difficult to retrieve from a filing sys
tem or from storage by a keeper of checks in a 
truncation system. (See the commentary to 
section 229.30(f).)

31 (g) Reliance on Routing Number

This paragraph is similar to section 229.30(g) 
and permits a returning bank to rely on rout
ing numbers appearing on a returned check 
such as routing numbers in the depositary 
bank’s indorsement or on qualified returned 
checks. (See the commentary to section 
229.30(g).)
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SECTION 229.32— Depositary Bank’s 
Responsibility for Returned Checks

(a) Acceptance o f returned checks. A deposi
tary bank shall accept returned checks and 
written notices of nonpayment—

(1) At a location at which presentment of 
checks for forward collection is requested 
by the depositary bank; and
( 2 )  (i) At a branch, head office, or other 

location consistent with the name and 
address of the bank in its indorsement on 
the check;
(ii) If no address appears in the indorse
ment, at a branch or head office associat
ed with the routing number of the bank 
in its indorsement on the check;
(iii) If the address in the indorsement is 
not in the same check-processing region 
as the address associated with the routing 
number of the bank in its indorsement on 
the check, at a location consistent with 
the address in the indorsement and at a 
branch or head office associated with the 
routing number in the bank’s indorse
ment; or
(iv) If no routing number or address ap
pears in its indorsement on the check, at 
any branch or head office of the bank.

A depositary bank may require that returned 
checks be separated from forward-collection 
checks.

(b) Payment. A depositary bank shall pay 
the returning or paying bank returning the 
check to it for the amount of the check prior 
to the close of business on the banking day on 
which it received the check (“payment date”) 
by—

(1) Debit to an account of the depositary 
bank on the books of the returning or pay
ing bank;
(2) Cash;
(3) Wire transfer; or
(4) Any other form of payment acceptable 
to the returning or paying bank;

provided that the proceeds of the payment are 
available to the returning or paying bank in 
cash or by credit to an account of the return
ing or paying bank on or as of the payment 
date. If the payment date is not a banking day 
for the returning or paying bank or the depos
itary bank is unable to make the payment on 
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the payment date, payment shall be made by 
the next day that is a banking day for the re
turning or paying bank. These payments are 
final when made.

(c) Misrouted returned checks and written 
notices o f nonpayment. If a bank receives a 
returned check or written notice of nonpay
ment on the basis that it is the depositary 
bank, and the bank determines that it is not 
the depositary bank with respect to the check 
or notice, it shall either promptly send the re
turned check or notice to the depositary bank 
directly or by means of a returning bank 
agreeing to handle the returned check expedi
tiously under section 229.31(a), or send the 
check or notice back to the bank from which 
it was received.

(d) Charges. A depositary bank may not im
pose a charge for accepting and paying checks 
being returned to it.
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COMMENTARY

SECTION 229.32—Depositary Bank’s 
Responsibility for Returned Checks

32(a) Acceptance of Returned Checks

This regulation seeks to encourage direct re
turns by paying and returning banks and may 
result in a number of banks sending checks to 
depositary banks with no preexisting arrange
ments as to where the returned checks should 
be delivered. This paragraph states where the 
depositary bank is required to accept returned 
checks and written notices of nonpayment un
der section 229.33. (These locations differ 
from locations at which a depositary bank 
must accept electronic notices.) It is derived 
from UCC 3-111, which specifies that present
ment for payment may be made at the place 
specified in the instrument or, if there is none, 
at the place of business of the party to pay. In 
the case of returned checks, the depositary 
bank does not print the check and can only 
specify the place of “payment” of the returned 
check in its indorsement.

The paragraph specifies four locations at 
which the depositary bank must accept re
turned checks:

1. The depositary bank must accept returned 
checks at any location at which it requests 
presentment of forward-collection checks 
such as a processing center. A depositary 
bank does not request presentment of for
ward-collection checks at a branch of the 
bank merely by paying checks presented 
over the counter.

2. (i) If the depositary bank indorsement 
states the name and address of the deposi
tary bank, it must accept returned checks at 
the branch, head office, or other location, 
such as a processing center, indicated by 
the address. If the address is too general to 
identify a particular location, then the de
positary bank must accept returned checks 
at any branch or head office consistent with 
the address. If, for example, the address is 
“New York, New York,” each branch in 
New York City must accept returned 
checks.
(ii) If no address appears in the depositary 
bank’s indorsement, the depositary bank

must accept returned checks at any branch 
or head office associated with the depositary 
bank’s routing number. The offices associat
ed with the routing number of a bank are 
found in a publication of Rand McNally, 
Key to Routing Numbers, which lists a city 
and state address for each routing number.
(iii) The depositary bank must accept re
turned checks at the address in its indorse
ment and at an address associated with its 
routing number in the indorsement if the 
written address in the indorsement and the 
address associated with the routing number 
in the indorsement are not in the same 
check-processing region. Under sections 
229.30(g) and 229.31(g), a paying or re
turning bank may rely on the depositary 
bank’s routing number in its indorsement in 
handling returned checks and is not re
quired to send returned checks to an ad
dress in the depositary bank’s indorsement 
that is not in the same check-processing re
gion as the address associated with the 
routing number in the indorsement.
(iv) If no routing number or address ap
pears in its indorsement, the depositary 
bank must accept a returned check at any 
branch or head office of the bank. The in
dorsement requirement of section 229.35 
and appendix D requires that the indorse
ment contain a routing number, a name, 
and a location. Consequently, this provi
sion, as well as paragraph (a )(2 )( ii)  of this 
section, only applies where the depositary 
bank has failed to comply with the indorse
ment requirement.

For ease of processing, a depositary bank 
may require that returning or paying banks 
returning checks to it separate returned 
checks from forward-collection checks being 
presented.

Under section 229.33(d), a depositary bank 
receiving a returned check or notice of non
payment must send notice to its customer by 
its midnight deadline or within a longer rea
sonable time.

32(b) Payment

As discussed in the comment to section 
229.31(c), under this regulation a paying or 
returning bank does not obtain credit for a
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returned check by charge-back but by, in ef
fect, presenting the returned check to the 
depositary bank. This paragraph imposes an 
obligation to “pay” a returned check that is 
similar to the obligation to pay a forward-col
lection check by a paying bank, except that 
the depositary bank may not return a returned 
check for which it is the depositary bank. 
Also, certain means of payment, such as re
mittance drafts, may only be used with the 
agreement of the returning bank.

The depositary bank must pay for a re
turned check by the close of the banking day 
on which it received the returned check. The 
day on which a returned check is received is 
determined pursuant to UCC 4-108, which 
permits the bank to establish a cut-olf hour, 
generally not earlier than 2:00 p.m., and treat 
checks received after that hour as being re
ceived on the next banking day. If the deposi
tary bank is unable to make payment to a re
turning or paying bank on the banking day 
that it receives the returned check, because 
the returning or paying bank is closed for a 
holiday or because the time when the deposi
tary bank received the check is after the close 
of Fedwire (e.g., West Coast banks with late 
cut-off hours), payment may be made on the 
next banking day of the bank receiving 
payment.

Payment must be made so that the funds 
are available for use by the bank returning the 
check to the depositary bank on the day the 
check is received by the depositary bank. For 
example, a depositary bank meets this require
ment if it sends a wire transfer of funds to the 
returning or paying bank on the day it re
ceives the returned check, even if the return
ing or paying bank has closed for the day. A 
wire transfer should indicate the purpose of 
the payment.

The depositary bank may use a net-settle
ment arrangement. Banks with net-settlement 
agreements could net the appropriate credits 
and debits for returned checks with the ac
counting entries for forward-collection checks 
if they so desired. If, for purposes of establish
ing additional controls or for other reasons, 
the banks involved desired a separate settle
ment for returned checks, a separate net-set
tlement agreement could be established.

The bank sending the returned check to the

depositary bank may agree to accept payment 
at a later date if, for example, it does not be
lieve that the amount of the returned check or 
checks warrants the costs of same-day pay
ment. Thus, a returning or paying bank may 
agree to accept payment through an ACH 
credit or debit transfer that settles the day af
ter the returned check is received instead of a 
wire transfer that settles on the same day.

This paragraph and this subpart do not af
fect the depositary bank’s right to recover a 
provisional settlement with its nonbank cus
tomer for a check that is returned. (See also 
sections 229.33(d) and 229.35(d).)

32(c) Misrouted Returned Checks

This paragraph permits a bank receiving a 
check on the basis that it is the depositary 
bank to send the misrouted returned check to 
the correct depositary bank, if it can identify 
the correct depositary bank, either directly or 
through a returning bank agreeing to handle 
the check expeditiously under section 
229.30(a). In these cases, the bank receiving 
the check is acting as a returning bank. Alter
natively, the bank receiving the misrouted re
turned check must send the check back to the 
bank from which it was received. In either 
case the bank to which the returned check 
was misrouted could receive settlement for the 
check. The depositary bank would be required 
to pay for the returned check under section 
229.32(b), and any other bank to which the 
check is sent under this paragraph would be 
required to settle for the check as a returning 
bank under section 229.31(c). If the check 
was originally received “free,” that is, without 
a charge for the check, the bank incorrectly 
receiving the check would have to return the 
check, without a charge, to the bank from 
which it came. The bank to which the re
turned check was misrouted is required to 
act promptly but is not required to meet the 
expeditious-return requirements of section 
229.31(a); however, it must act within its 
midnight deadline. This paragraph does not 
affect a bank’s duties under section 
229.35(b).

32(d) Charges

This paragraph prohibits a depositary bank
90
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from charging the equivalent of a presentment 
fee for returned checks. A returning bank, 
however, may charge a fee for handling re
turned checks. If the returning bank receives a 
mixed cash letter of returned checks, which 
includes some checks for which the returning 
bank is also the depositary bank, the fee may 
be applied to all the returned checks in the 
cash letter. In the case of a sorted cash letter 
containing only returned checks for which the 
returning bank is the depositary bank, howev
er, no fee may be charged.
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SECTION 229.33— N otice of 
Nonpayment

(a) Requirement. If a paying bank deter
mines not to pay a check in the amount of 
$2,500 or more, it shall provide notice of non
payment such that the notice is received by 
the depositary bank by 4:00 p.m. (local time) 
on the second business day following the 
banking day on which the check was present
ed to the paying bank. If the day the paying 
bank is required to provide notice is not a 
banking day for the depositary bank, receipt 
of notice on the depositary bank’s next bank
ing day constitutes timely notice. Notice may 
be provided by any reasonable means, includ
ing the returned check, a writing (including a 
copy of the check), telephone, Fedwire, telex, 
or other form of telegraph.

(b) Content o f notice. Notice must include 
the—

(1) Name and routing number of the pay
ing bank;
(2) Name of the payee(s);
(3) Amount;
(4) Date of the indorsement of the deposi
tary bank;
(5) Account number of the customer(s) of 
the depositary bank;
(6) Branch name or number of the deposi
tary bank from its indorsement;
(7) Trace number associated with the in
dorsement of the depositary bank; and
(8) Reason for nonpayment.

The notice may include other information 
from the check that may be useful in identify
ing the check being returned and the custom
er, and, in the case of a written notice, must 
include the name and routing number of the 
depositary bank from its indorsement. If the 
paying bank is not sure of an item of informa
tion, it shall include the information required 
by this paragraph to the extent possible, and 
identify any item of information for which the 
bank is not sure of the accuracy with question 
marks.

(c) Acceptance o f notice. The depositary bank 
shall accept notices during its banking day—

(1) Either at the telephone or telegraph 
number of its return-check unit indicated in 
the indorsement, or, if no such number ap

pears in the indorsement or if the number is 
illegible, at the general-purpose telephone 
or telegraph number of its head office or the 
branch indicated in the indorsement; and
(2) At any other number held out by the 
bank for receipt of notice of nonpayment, 
and, in the case of written notice, as speci
fied in section 229.32(a).

(d) Notification to customer. If the depositary 
bank receives a returned check or notice of 
nonpayment, it shall send notice to its cus
tomer of the facts by midnight of the banking 
day following the banking day on which it re
ceived the returned check or notice, or within 
a longer reasonable time.

(e) Depositary bank without accounts. The re
quirements of this section do not apply to 
checks deposited in a depositary bank that 
does not maintain accounts.

92

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



Regulation CC Commentary § 229.33

COMMENTARY

SECTION 229.33—Notice of 
Nonpayment

33(a) Requirement

Notice of nonpayment as required by this sec
tion and written notice in lieu of return as 
provided in sections 229.30(f) and 229.31(f) 
serve different functions. The two kinds of no
tice, however, must meet the content require
ments of this section. The paying bank must 
send a notice of nonpayment if it decides not 
to pay a check of $2,500 or more. A paying 
bank may rely on an amount encoded on the 
check in magnetic ink to determine whether 
the check is in the amount of $2,500 or more. 
The notice of nonpayment carries no value, 
and the check itself (or the notice in lieu of 
return) must be returned. The paying bank 
must ensure that the notice of nonpayment is 
received by the depositary bank by 4:00 p.m. 
local time on the second business day follow
ing presentment. A bank identified by routing 
number as the paying bank is considered the 
paying bank under this regulation and would 
be required to create a notice of nonpayment 
even though that bank determined that the 
check was not drawn by a customer of that 
bank. (See the commentary to the definition 
of “paying bank” in section 229.2 (z).)

The paying bank should not send a notice 
of nonpayment until it has finally determined 
not to pay the check. Under section 
229.34(b), by sending the notice the paying 
bank warrants that it has returned or will re
turn the check. If a paying bank sends a notice 
and subsequently decides to pay the check, 
the paying bank may mitigate its liability on 
this warranty by notifying the depositary bank 
that the check has been paid.

Because the return of the check itself may 
serve as the required notice of nonpayment, in 
many cases no notice other than the return of 
the check will be necessary. For example, in 
many cases the return of a check through a 
clearinghouse to another participant of the 
clearinghouse will be made in time to meet the 
time requirements of this section. If the check 
will not normally be received by the deposi
tary bank within the time limits for notice, the

return of the check will not satisfy the notice 
requirement. In determining whether the re
turned check will satisfy the notice require
ment, the paying bank may rely on the avail
ability schedules of returning banks as the 
time that the returned check is expected to be 
delivered to the depositary bank, unless the 
paying bank has reason to know the availabil
ity schedules are inaccurate.

Unless the returned check is used to satisfy 
the notice requirement, the requirement for 
notice is independent of and does not affect 
the requirements for timely and expeditious 
return of the check under section 229.30 and 
the UCC. (See section 229.30(a).) If a paying 
bank fails both to comply with this section 
and to comply with the requirements for time
ly and expeditious return under section 229.30 
and the UCC and Regulation J (12 CFR 
210), the paying bank shall be liable under 
either this section or such other requirements, 
but not both. (See section 229.38(b).) A pay
ing bank is not responsible for failure to give 
notice of nonpayment to a party that has 
breached a presentment warranty under UCC 
4-208, notwithstanding that the paying bank 
may have returned the check. (See UCC 
4-208 and 4-302.)

33(b) Content of Notices

This paragraph provides that the notice must 
at a minimum contain eight elements which 
are specifically enumerated. In the case of 
written notices, the name and routing number 
of the depositary bank are also required.

If the paying bank cannot identify the de
positary bank from the check itself, it may 
wish to send the notice to the earliest collect
ing bank it can identify and indicate that the 
notice is not being sent to the depositary bank. 
The collecting bank may be able to identify 
the depositary bank and forward the notice, 
but is under no duty to do so. In addition, the 
collecting bank may actually be the depositary 
bank.

33(c) Acceptance of Notice

In the case of a written notice, the depositary 
bank is required to accept notices at the loca
tions specified in section 229.32(a). In the 
case of telephone notices, the bank may not
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refuse to accept notices at the telephone num
bers identified in this section, but may transfer 
calls or use a recording device. Banks may 
vary by agreement the location and manner in 
which notices are received.

33(d) Notification to Customer

This paragraph requires a depositary bank to 
notify its customer of nonpayment upon re
ceipt of a returned check or notice of nonpay
ment, regardless of the amount of the check 
or notice. This requirement is similar to the 
requirement under the UCC as interpreted in 
A ppliance Buyers C redit Corp. v. Prospect N a
tional Bank, 708 F.2d 290 (7th Cir. 1983), 
that a depositary bank may be liable for dam
ages incurred by its customer for its failure to 
give its customer timely advice that it has re
ceived a notice of nonpayment. Notice must 
also be given if a depositary bank receives a 
notice of recovery under section 229.35(b). 
The notice to the customer required under 
this paragraph may also satisfy the notice re
quirement of section 229.13(g) if the deposi
tary bank invokes the reasonable-cause excep
tion of section 229.13(e) due to the receipt of 
a notice of nonpayment, provided the notice 
meets the other requirements of section 
229.13(g).
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SECTION 229.34—Warranties by 
Paying Bank and Returning Bank

(a) Warranties. Each paying bank or return
ing bank that transfers a returned check and 
receives a settlement or other consideration 
for it warrants to the transferee returning 
bank, to any subsequent returning bank, to 
the depositary bank, and to the owner of the 
check, that—

(1) The paying bank, or in the case of a 
check payable by a bank and payable 
through another bank, the bank by which 
the check is payable, returned the check 
within its deadline under the UCC, Regula
tion J (12 CFR 210), or section 229.30(c) 
of this part;
(2) It is authorized to return the check;
(3) The check has not been materially al
tered; and
(4) In the case of a notice in lieu of return, 
the original check has not and will not be 
returned.

These warranties are not made with respect to 
checks drawn on the Treasury of the United 
States, U.S. Postal Service money orders, or 
checks drawn on a state or a unit of general 
local government that are not payable 
through or at a bank.

(b) Warranty o f notice o f nonpayment. Each 
paying bank that gives a notice of nonpay
ment warrants to the transferee bank, to any 
subsequent transferee bank, to the depositary 
bank, and to the owner of the check that—

(1) The paying bank, or in the case of a 
check payable by a bank and payable 
through another bank, the bank by which 
the check is payable, returned or will return 
the check within its deadline under the 
UCC, Regulation J (12 CFR 210), or sec
tion 229.30(c) of this part;
(2) It is authorized to send the notice; and
(3) The check has not been materially 
altered.

These warranties are not made with respect to 
checks drawn on a state or a unit of general 
local government that are not payable 
through or at a bank.

finance charges and expenses related to the re
turned check, if any.

(d) Tender o f defense. If a returning bank is 
sued for breach of a warranty under this sec
tion, it may give a prior returning bank or the 
paying bank written notice of the litigation, 
and the bank notified may then give similar 
notice to any other prior returning bank or 
the paying bank. If the notice states that the 
paying or returning bank notified may come 
in and defend, and that if the paying or re
turning bank notified does not do so, it will in 
any action against it by the paying or return
ing bank giving the notice be bound by any 
determination of fact common to the two liti
gations, then unless after seasonable receipt of 
the notice the paying or returning bank noti
fied does come in and defend, it is so bound.

(c) Damages. Damages for breach of these 
warranties shall not exceed the consideration 
received by the paying or returning bank, plus
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COMMENTARY

SECTION 229.34—Warranties by 
Paying Bank and Returning Bank

34(a) Warranty of Returned Check

This paragraph includes warranties that a re
turned check, including a notice in lieu of re
turn, was returned by the paying bank, or in 
the case of a check payable by a bank and 
payable through another bank, the bank by 
which the check is payable, within the dead
line under the UCC, Regulation J, or section 
229.30(c); that the paying or returning bank 
is authorized to return the check; that the re
turned check has not been materially altered; 
and that, in the case of a notice in lieu of re
turn, the original check has not been and will 
not be returned for payment (see the com
mentary to section 229.30(f)). The warranty 
does not include a warranty that the bank 
complied with the expeditious-return require
ments of sections 229.30(a) and 229.31(a). 
These warranties do not apply to checks 
drawn on the United States Treasury, to Post
al Service money orders, or to checks drawn 
on a state or a unit of general local govern
ment that are not payable through or at a 
bank (see section 229.42).

34(b) Warranty of Notice of 
Nonpayment

This paragraph provides for warranties for 
notices of nonpayment. This warranty does 
not include a warranty that the notice is accu
rate and timely under section 229.33. The re
quirements of section 229.33 that are not cov
ered by the warranty are subject to the 
liability provisions of section 229.38. These 
warranties are designed to give the depositary 
bank more confidence in relying on notices of 
nonpayment. This paragraph imposes liability 
on a paying bank that gives notice of nonpay
ment and then subsequently returns the 
check. (See the commentary on section 
229.33(a).)

in section 229.34(a) and (b) the warranty 
damages of UCC section 4-207(3).

34(d) Tender of Defense

This paragraph adopts for this regulation the 
vouching-in provisions of UCC section 3-803.

34(c) Damages

This paragraph adopts for the new warranties 
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SECTION 229.35—Indorsements

(a) Indorsem ent standards. A bank (other 
than a paying bank) that handles a check dur
ing forward collection or a returned check 
shall legibly indorse the check in accordance 
with the indorsement standard set forth in ap
pendix D to this part.

(b) L iab ility  o f  bank handling check. A bank 
that handles a check for forward collection or 
return is liable to any bank that subsequently 
handles the check to the extent that the subse
quent bank does not receive payment for the 
check because of suspension of payments by 
another bank or otherwise. This paragraph 
applies whether or not a bank has placed its 
indorsement on the check. This liability is not 
affected by the failure of any bank to exercise 
ordinary care, but any bank failing to do so 
remains liable. A bank seeking recovery 
against a prior bank shall send notice to that 
prior bank reasonably promptly after it learns 
the facts entitling it to recover. A bank may 
recover from the bank with which it settled 
for the check by revoking the settlement, 
charging back any credit given to an account, 
or obtaining a refund. A bank may have the 
rights of a holder with respect to each check it 
handles.

(c) Indorsement by a bank. After a check has 
been indorsed by a bank, only a bank may 
acquire the rights of a holder—

(1) Until the check has been returned to
the person initiating collection; or
(2) Until the check has been specially in
dorsed by a bank to a person who is not a
bank.

(d) Indorsem ent fo r  depositary bank. A de
positary bank may arrange with another bank 
to apply the other bank’s indorsement as the 
depositary-bank indorsement, provided that 
any indorsement of the depositary bank on the 
check avoids the area reserved for the deposi
tary-bank indorsement as specified in appen
dix D. The other bank indorsing as depositary 
bank is considered the depositary bank for 
purposes of subpart C of this part.
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COMMENTARY

SECTION 229.35—Indorsements

35(a) Indorsement Standards

This section and appendix D require banks to 
use a standard form of indorsement when in
dorsing checks during the forward-collection 
and return process. The standard provides for 
indorsements by all collecting and returning 
banks, plus a unique standard for depositary- 
bank indorsements. It is designed to facilitate 
the identification of the depositary bank and 
the prompt return of checks. The regulation 
places a duty on banks to ensure that their 
indorsements are legible. The indorsement 
standard specifies the information each in
dorsement must contain and its location and 
ink color.

The indorsement standard requires that the 
nine-digit routing number of the depositary 
bank be wholly contained in an area on the 
back of the check from 3.0 inches from the 
leading edge to 1.5 inches from the trailing 
edge of the check. This permits banks to use 
encoding equipment that measures from ei
ther the leading or trailing edge of the check 
to place indorsements in this area. The stan
dard does not require that the entire deposi
tary bank indorsement be contained within 
the specified area, but checks will be handled 
most efficiently if depositary banks place as 
much information as possible within the des
ignated area to ensure that the information is 
protected from being overstamped by subse
quent indorsements. The location requirement 
for subsequent collecting-bank indorsements 
(not including retuming-bank indorsements) 
limits these indorsements to the area on the 
back of the check from the leading edge to 3.0 
inches from the leading edge of the check. The 
area from the trailing edge of the check to 1.5 
inches from the trailing edge is commonly 
used for the payee indorsement.

The standard requires depositary banks to 
use either purple or black ink. The Board en
courages depositary banks to indorse checks 
in purple ink where possible, because use of a 
unique ink color will facilitate the speedy 
identification of the depositary bank. Black 
ink, however, may be used when use of purple 
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ink is not feasible, such as where a bank uses 
the same equipment to apply both depositary- 
bank and subsequent collecting-bank indorse
ments, and the equipment has only one source 
of ink. The standard requires subsequent col
lecting banks to use an ink color other than 
purple for their indorsements. The standard 
also requires the depositary bank’s indorse
ment to include its nine-digit routing number 
set off by arrows, the bank’s name and loca
tion, and the indorsement date, and permits 
the indorsement to include other identifying 
information.

The standard does not include the fraction
al routing number for depositary banks; how
ever, a bank may include its fractional routing 
number or repeat its nine-digit routing num
ber in its indorsement. If a depositary bank 
includes its routing number in its indorsement 
more than once, paying and returning banks 
will be able to identify the depositary bank 
more readily. Depositary banks should not in
clude information that can be confused with 
required information. For example, a nine
digit zip code could be confused with the nine
digit routing number.

A depositary bank is not required to place a 
street address in its indorsement; however, a 
bank may want to put an address in its in
dorsement in order to limit the number of lo
cations at which it must accept returned 
checks. In instances where this address is not 
consistent with the routing number in the in
dorsement, the depositary bank is required to 
accept returned checks at a branch or head 
office consistent with the routing number. 
Banks should note, however, that section 
229.32 requires a depositary bank to accept 
returned checks at the location (s) it accepts 
forward-collection checks. The inclusion of a 
depositary bank’s telephone number where it 
would receive notices of large-dollar returns 
in its indorsements is optional.

Under the UCC, a specific guarantee of pri
or indorsement is not necessary. (See UCC 
4-207(a) and 4-208(a).) Use of guarantee 
language in indorsements, such as “P.E.G.” 
( “prior endorsements guaranteed”), may re
sult in reducing the type size used in bank 
indorsements, thereby making them more dif
ficult to read. Use of this language may make 
it more difficult for other banks to identify the
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depositary bank. Subsequent collecting-bank 
indorsements may not include this language.

The standard for returning banks requires a 
returning bank to apply an indorsement that 
avoids the area on the back of the check from
3.0 inches from the leading edge of the check 
to the trailing edge—the area reserved for the 
payee and depositary-bank indorsements. Re- 
tuming-bank indorsements may differ from 
subsequent collecting-bank indorsements. The 
use of various methods to process returns us
ing a variety of equipment may also cause re- 
tuming-bank indorsements to vary substan
tially in form, content, and placement on the 
check. Thus, a retuming-bank indorsement 
may be on the face of the check or on the back 
of the check. A retuming-bank indorsement 
may not be in purple ink. No content require
ments have been adopted for the retuming- 
bank indorsement.

If the bank maintaining the account into 
which a check is deposited agrees with anoth
er bank (a correspondent, ATM operator, or 
lock box operator) to have the other bank ac
cept returns and notices of nonpayment for 
the bank of account, the indorsement placed 
on the check as the depositary-bank indorse
ment may be the indorsement of the bank that 
acts as correspondent, ATM operator, or lock 
box operator as provided in paragraph (d) of 
this section.

The backs of many checks bear preprinted 
information or blacked out areas for various 
reasons. For example, some checks are print
ed with a carbon band across the back that 
allows the transfer of information from the 
check to a ledger with one writing. Also, con
tracts or loan agreements are printed on cer
tain checks. Other checks that are mailed to 
recipients may contain areas on the back that 
are blacked out so that they may not be read 
through the mailer. On the deposit side, the 
payee of the check may place its indorsement 
or information identifying the drawer of the 
check in the area specified for the depositary- 
bank indorsement, thus making the deposi
tary-bank indorsement unreadable.

The indorsement standard does not prohibit 
the use of a carbon band or other printed or 
written matter on the backs of checks and 
does not require banks to avoid placing their 
indorsements in these areas. Nevertheless,

checks will be handled more efficiently if de
positary banks design indorsement stamps so 
that the nine-digit routing number avoids the 
carbon band area. Indorsing parties other 
than banks, e.g., corporations, will benefit 
from the faster return of checks if they protect 
the identifiability and legibility of the deposi
tary-bank indorsement by staying clear of 
the area reserved for the depositary-bank 
indorsement.

Section 229.38(d) allocates responsibility 
for loss resulting from a delay in return of a 
check due to indorsements that are unreada
ble because of material on the back of the 
check. The depositary bank is responsible for 
a loss resulting from a delay in return caused 
by the condition of the check arising after its 
issuance until its acceptance by the depositary 
bank that made the depositary bank’s indorse
ment illegible. The paying bank is responsible 
for loss resulting from a delay in return 
caused by indorsements that are not readable 
because of other material on the back of the 
check at the time that it was issued. Deposi
tary and paying banks may shift these risks to 
their customers by agreement.

The standard does not require the paying 
bank to indorse the check; however, if a pay
ing bank does indorse a check that is returned, 
it should follow the indorsement standard for 
returning banks. The standard requires col
lecting and returning banks to indorse the 
check for tracing purposes.

35(b) Liability of Bank Handling Check

When a check is sent for forward collection, 
the collection process results in a chain of in
dorsements extending from the depositary 
bank through any subsequent collecting banks 
to the paying bank. This section extends the 
indorsement chain through the paying bank to 
the returning banks, and would permit each 
bank to recover from any prior indorser if the 
claimant bank does not receive payment for 
the check from a subsequent bank in the col
lection or return chain. For example, if a re
turning bank returned a check to an insolvent 
depositary bank and did not receive the full 
amount of the check from the failed bank, the 
returning bank could obtain the unrecovered 
amount of the check from any bank prior to it
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in the collection-and-retum chain including 
the paying bank. Because each bank in the 
collection-and-retum chain could recover 
from a prior bank, any loss would fall on the 
first collecting bank that received the check 
from the depositary bank. To avoid circuity of 
actions, the returning bank could recover di
rectly from the first collecting bank. Under 
the UCC, the first collecting bank might ulti
mately recover from the depositary bank’s 
customer or from the other parties on the 
check.

Where a check is returned through the 
same banks used for the forward collection of 
the check, priority during the forward-collec
tion process controls over priority in the re
turn process for the purpose of determining 
prior and subsequent banks under this 
regulation.

Where a returning bank is insolvent and 
fails to pay the paying bank or a prior return
ing bank for a returned check, section 
229.39(a) requires the receiver of the failed 
bank to return the check to the bank that 
transferred the check to the failed bank. That 
bank could then either continue the return to 
the depositary bank or recover based on this 
paragraph. Where the paying bank is insol
vent, and fails to pay the collecting bank, the 
collecting bank could also recover from a pri
or collecting bank under this paragraph, and 
the bank from which it recovered could in 
turn recover from its prior collecting bank un
til the loss settled on the depositary bank 
(which could recover from its customer).

A bank is not required to make a claim 
against an insolvent bank before exercising its 
right to recovery under this paragraph. Re
covery may be made by charge-back or by 
other means. This right of recovery is also 
permitted even where nonpayment of the 
check is the result of the claiming bank’s neg
ligence such as failure to make expeditious re
turn, but the claiming bank remains liable for 
its negligence under section 229.38.

This liability is imposed on a bank handling 
a check for collection or return regardless of 
whether the bank’s indorsement appears on 
the check. Notice must be sent under this par
agraph to a prior bank from which recovery is 
sought reasonably promptly after a bank 
learns that it did not receive payment from 
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another bank, and learns the identity of the 
prior bank. Written notice reasonably identi
fying the check and the basis for recovery is 
sufficient if the check is not available. Receipt 
of notice by the bank against which the claim 
is made is not a precondition to recovery by 
charge-back or other means; however, a bank 
may be liable for negligence for failure to pro
vide timely notice. A paying or returning 
bank may also recover from a prior collecting 
bank as provided in sections 229.30(b) and 
229.31(b). This provision is not a substitute 
for a paying or returning bank making expedi
tious return under sections 229.30(a) or 
229.31(b). This paragraph does not affect a 
paying bank’s accountability for a check un
der UCC 4-215 (a) and 4-302. Nor does this 
paragraph affect a collecting bank’s accounta
bility under UCC 4-213 and 4-215(d). A col
lecting bank becomes accountable upon re
ceipt of final settlement as provided in the 
foregoing UCC sections. The term “final set
tlement” in sections 229.31(c), 229.32(b), 
and 229.36(d) is intended to be consistent 
with the use of the term “final settlement” in 
the UCC (e.g., UCC 4-213, 4-214, and 
4-215). (See also section 229.2(cc) and 
commentary.)

This paragraph also provides that a bank 
may have the rights of a “holder” based on 
the handling of the check for collection or re
turn. A bank may become a holder or a holder 
in due course regardless of whether prior 
banks have complied with the indorsement 
standard in section 229.35(a) and appendix
D.

This paragraph affects the following provi
sions of the UCC and may affect other 
provisions:

1. Section 4-214(a), in that the right to re
covery is not based on provisional settle
ment, and recovery may be had from any 
prior bank. Section 4-214(a) would contin
ue to permit a depositary bank to recover a 
provisional settlement from its customer. 
(See section 229.33(d).)

2. Section 3-415 and related provisions (such 
as section 3-503), in that such provisions 
would not apply as between banks, or as 
between the depositary bank and its 
customer.
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35(c) Indorsement by Bank

This section protects the rights of a customer 
depositing a check in a bank without requir
ing the words “pay any bank,” as required by 
the UCC. (See UCC 4-201 (b).) Use of this 
language in a depositary bank’s indorsement 
will make it more difficult for other banks to 
identify the depositary bank. The indorsement 
standard in appendix D prohibits such materi
al in subsequent collecting bank indorsements. 
The existence of a bank indorsement provides 
notice of the restrictive indorsement without 
any additional words.

feet of provisions of subpart C under section 
229.37.

35(d) Indorsement for Depositary Bank

This section permits a depositary bank to ar
range with another bank to indorse checks. 
This practice may occur when a correspon
dent indorses for a respondent, or when the 
bank servicing an ATM or lock box indorses 
for the bank maintaining the account in which 
the check is deposited—i.e., the depositary 
bank. If the indorsing bank applies the deposi
tary bank’s indorsement, checks will be re
turned to the depositary bank. If the indorsing 
bank does not apply the depositary bank’s in
dorsement, by agreement with the depositary 
bank it may apply its own indorsement as the 
depositary-bank indorsement. In that case, the 
depositary bank’s own indorsement on the 
check (if any) should avoid the location re
served for the depositary bank. The actual de
positary bank remains responsible for the 
availability and other requirements of subpart 
B, but the bank indorsing as depositary bank 
is considered the depositary bank for purposes 
of subpart C. The check will be returned, and 
notice of nonpayment will be given, to the 
bank indorsing as depositary bank.

Because the depositary bank for subpart B 
purposes will desire prompt notice of nonpay
ment, its arrangement with the indorsing bank 
should provide for prompt notice of nonpay
ment. The bank indorsing as depositary bank 
may require the depositary bank to agree to 
take up the check if the check is not paid even 
if the depositary bank’s indorsement does not 
appear on the check and it did not handle the 
check. The arrangement between the banks 
may constitute an agreement varying the ef-

101

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



§ 229.36 Regulation CC

SECTION 229.36—Presentment and 
Issuance of Checks

(a) Payable-through and payab le-a t checks. 
A check payable at or through a paying bank 
is considered to be drawn on that bank for 
purposes of the expeditious-return and notice- 
of-nonpayment requirements of this subpart.

(b) R eceipt a t bank office or processing cen
ter. A check is considered received by the pay
ing bank when it is received—

(1) At a location to which delivery is re
quested by the paying bank;
(2) At an address of the bank associated 
with the routing number on the check, 
whether in magnetic ink or in fractional 
form;
(3) At any branch or head office, if the 
bank is identified on the check by name 
without address; or
(4) At a branch, head office, or other loca
tion consistent with the name and address 
of the bank on the check if the bank is iden
tified on the check by name and address.

(c) Truncation. A bank may present a check 
to a paying bank by transmission of informa
tion describing the check in accordance with 
an agreement with the paying bank. A trunca
tion agreement may not extend return times 
or otherwise vary the requirements of this 
part with respect to parties interested in the 
check that are not party to the agreement.

(d) L iability  o f  bank during fo rw a rd  collec
tion. Settlements between banks for the for
ward collection of a check are final when 
made; however, a collecting bank handling a 
check for forward collection may be liable to a 
prior collecting bank, including the depositary 
bank, and the depositary bank’s customer.

(e) Issuance o f  payable-through checks. A 
bank that arranges for checks payable by it to 
be payable through another bank shall require 
that the following information be printed con
spicuously on the face of each check:

(1) the name, location, and first four digits 
of the nine-digit routing number of the 
bank by which the check is payable; and
(2) the words “payable through” followed 
by the name and location of the payable 
through bank.
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This provision shall be effective February 1, 
1991, and after that date banks that use 
payable-through arrangements must re
quire their customers to use checks that 
meet the requirements of this provision. A 
bank is responsible for damages under sec
tion 229.38 of this part to the extent that a 
check payable by it and not payable 
through another bank is labelled as provid
ed in this section.
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COMMENTARY

SECTION 229.36—Presentment and 
Issuance of Checks

36(a) Payable-Through and Payable-at 
Checks

For purposes of subpart C, the regulation de
fines a payable-through or payable-at bank 
(which could be designated the collectible- 
through or collectible-at bank) as a paying 
bank. The requirements of section 229.30(a) 
and the notice-of-nonpayment requirements 
of section 229.33 are imposed on a payable- 
through or payable-at bank and are based on 
the time of receipt of the forward-collection 
check by the payable-through or payable-at 
bank. This provision is intended to speed the 
return of checks that are payable through or 
at a bank to the depositary bank.

36(b) Receipt at Bank Office or 
Processing Center

This paragraph seeks to facilitate efficient 
presentment of checks to promote early return 
or notice of nonpayment to the depositary 
bank, and clarifies the law as to the effect of 
presentment by routing number. This para
graph differs from section 229.32(b) because 
presentment of checks differs from delivery of 
returned checks.

The paragraph specifies four locations at 
which the paying bank must accept present
ment of checks. Where the check is payable 
through a bank and the check is sent to that 
bank, the payable-through bank is the paying 
bank for purposes of this subpart, regardless 
of whether the paying bank must present the 
check to another bank or to a nonbank payor 
for payment.

1. Delivery of checks may be made, and pre
sentment is considered to occur, at a location 
(including a processing center) requested by 
the paying bank. This is the way most checks 
are presented by banks today. This provision 
adopts the common-law rule of a number of 
legal decisions that the processing center acts 
as the agent of the paying bank to accept pre
sentment and to begin the time for processing 
of the check. (See also UCC 4-204(c).) If a

bank designates different locations for the 
presentment of forward-collection checks 
bearing different routing numbers, for purpos
es of this paragraph it only requests present
ment of checks bearing a particular routing 
number at the location designated for receipt 
of forward-collection checks bearing that 
routing number.

2. Delivery may be made at an office of the 
bank associated with the routing number on 
the check. The office associated with the rout
ing number of a bank is found in a publication 
of Rand McNally, Key to Routing Numbers, 
which lists a city and state address for each 
routing number. Checks are generally handled 
by collecting banks on the basis of the nine
digit routing number encoded in magnetic ink 
(or on the basis of the fractional-form routing 
number if the magnetic ink characters are ob
literated) on the check, rather than the print
ed name or address. The definition of a paying 
bank in section 229.2(z) includes a bank des
ignated by routing number, whether or not 
there is a name on the check, and whether or 
not any name is consistent with the routing 
number. Where a check is payable by one 
bank, but payable through another, the rout
ing number is that of the payable-through 
bank, not that of the payor bank. As the payor 
bank has selected the payable-through bank as 
the point through which presentment is to be 
made, it is proper to treat the payable-through 
bank as the paying bank for purposes of this 
section.

There is no requirement in the regulation 
that the name and address on the check agree 
with the address associated with the routing 
number on the check. A bank may generally 
control the use of its routing number, just as it 
does the use of its name. The address associat
ed with the routing number may be a process
ing center.

In some cases, a paying bank may have sev
eral offices in the city associated with the rout
ing number. In such a case, it would not be 
reasonable or efficient to require the present
ing bank to sort the checks by more specific 
branch addresses that might be printed on the 
checks, and to deliver the checks to each 
branch. A collecting bank would normally de
liver all checks to one location. In cases where
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checks are delivered to a branch other than 
the branch on which they may be drawn, 
computer and courier communication among 
branches should permit the paying bank to de
termine quickly whether to pay the check.

3. If the check specifies the name of the pay
ing bank but no address, the bank must accept 
delivery at any office. Where delivery is made 
by a person other than a bank, or where the 
routing number is not readable, delivery will 
be made based on the name and address of the 
paying bank on the check. If there is no ad
dress, delivery may be made at any office of 
the paying bank. This provision is consistent 
with UCC 3-111, which states that present
ment for payment may be made at the place 
specified in the instrument, or, if there is none, 
at the place of business of the party to pay. 
Thus, there is a trade-off for a paying bank 
between specifying a particular address on a 
check to limit locations of delivery and simply 
stating the name of the bank to encourage 
wider currency for the check.

4. If the check specifies the name and address 
of a branch or head office, or other location 
(such as a processing center), the check may 
be delivered by delivery to that office or other 
location. If the address is too general to iden
tify a particular office, delivery may be made 
at any office consistent with the address. For 
example, if the address is “San Francisco, Cal
ifornia,” each office in San Francisco must ac
cept presentment. The designation of an ad
dress on the check is generally in the control 
of the paying bank.

This paragraph may affect UCC 3-111 to 
the extent that the UCC requires presentment 
to occur at a place specified in the instrument.

36(c) Truncation

Truncation includes a variety of procedures in 
which the physical check is held or delayed by 
the depositary or collecting bank, and the in
formation from the check is transmitted to the 
paying bank electronically. Presentment takes 
place when the paying bank receives the elec
tronic transmission. This process has the 
potential to improve the efficiency of check 
processing, and express provision for trunca
tion and electronic presentment is made in 
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UCC 4-110 and 4-406(b). This paragraph al
lows truncation by agreement with the paying 
bank; however, such agreement may not prej
udice the interests of prior parties to the 
check. For example, a truncation agreement 
may not extend the paying bank’s time for re
turn. Such an extension could damage the 
depositary bank, which must make funds 
available to its customers under mandatory 
availability schedules.

36(d) Liability of Bank During Forward 
Collection

This paragraph makes settlement between 
banks during forward collection final when 
made, subject to any deferrment of credit, just 
as settlements between banks during the re
turn of checks are final. In addition, this para
graph clarifies that this change does not affect 
the liability scheme under UCC section 4-201 
during forward collection of a check. That 
UCC section provides that, unless a contrary 
intent clearly appears, a bank is an agent or 
subagent of the owner of a check, but that 
article 4 of the UCC applies even though a 
bank may have purchased an item and is the 
owner of it. This paragraph preserves the lia
bility of a collecting bank to prior collecting 
banks and the depositary bank’s customer for 
negligence during the forward collection of a 
check under the UCC, even though this para
graph provides that settlement between banks 
during forward collection is “final” rather 
than “provisional.” Settlement by a paying 
bank is not considered to be final payment for 
the purposes of UCC 4-215(a)(2) or (3), be
cause a paying bank has the right to recover 
settlement from a returning or depositary 
bank to which it returns a check under this 
subpart. Other provisions of the UCC not su
perseded by this subpart, such as section 4- 
202, also continue to apply to the forward col
lection of a check and may apply to the return 
of a check. (See definition of “returning 
bank” in section 229.2(cc).)

36(e) Issuance of Payable-Through 
Checks

If a bank arranges for checks payable by it to 
be payable through another bank, it must re
quire its customers to use checks that contain
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conspicuously on their face the name, loca
tion, and first four digits of the nine-digit rout
ing number of the bank by which the check is 
payable and the legend “payable through” fol
lowed by the name and location of the pay- 
able-through bank. The first four digits of the 
nine-digit routing number and the location of 
the bank by which the check is payable must 
be associated with the same check-processing 
region. (This section does not affect section 
229.36(b).) The required information is 
deemed conspicuous if it is printed in a type 
size not smaller than six-point type and if it is 
contained in the title plate, which is located in 
the lower left quadrant of the check. The re
quired information may be conspicuous if it is 
located elsewhere on the check.

If a payable-through check does not meet 
the requirements of this paragraph, the bank 
by which the check is payable may be liable to 
the depositary bank or others as provided in 
section 229.38. For example, a bank by which 
a payable-through check is payable could be 
liable to a depositary bank that suffers a loss, 
such as lost interest or liability under subpart 
B, that would not have occurred had the 
check met the requirements of this paragraph. 
Similarly, a bank may be liable under section 
229.38 if a check payable by it that is not pay
able through another bank is labelled as pro
vided in this section. For example, a bank that 
holds checking accounts and processes checks 
at a central location but has widely dispersed 
branches may be liable under this section if it 
labels all of its checks as “payable through” a 
single branch and includes the name, address, 
and four-digit routing symbol of another 
branch. These checks would not be payable 
through another bank and should not be la
belled as payable-through checks. (All of a 
bank’s offices within the United States are 
considered part of the same bank; see section 
229.2(e).) In this example, the bank by which 
the checks are payable could be liable to a 
depositary bank that suffers a loss, such as lost 
interest or liability under subpart B, due to 
the mislabelled check. The bank by which the 
check is payable may be liable for additional 
damages if it fails to act in good faith.
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SECTION 229.37—Variation by 
Agreement

The effect of the provisions of subpart C may 
be varied by agreement, except that no agree
ment can disclaim the responsibility of a bank 
for its own lack of good faith or failure to 
exercise ordinary care, or can limit the mea
sure of damages for such lack or failure; but 
the parties may determine by agreement the 
standards by which such responsibility is to be 
measured if such standards are not manifestly 
unreasonable.
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COMMENTARY

SECTION 229.37—Variation by 
Agreement

This section is similar to UCC section 4-103, 
and permits consistent treatment of agree
ments varying article 4 or subpart C, given the 
substantial interrelationship of the two docu
ments. To achieve consistency, the official 
comment to UCC 4-103 (a) (which in turn 
follows UCC section 1-201(3)) should be fol
lowed in construing this section. For example, 
as stated in official comment 2 to section 
4-103, owners of items and other interested 
parties are not affected by agreements under 
this section unless they are parties to the 
agreement or are bound by adoption, ratifica
tion, estoppel, or the like. In particular, agree
ments varying this subpart that delay the re
turn of a check beyond the times required by 
this subpart may result in liability under sec
tion 229.38 to entities not party to the agree
ment. This section is consistent with the limits 
on truncation agreements in section 
229.36(c).

The Board has not followed UCC 
4-103(b), which permits Federal Reserve reg
ulations and operating letters, clearinghouse 
rules, and the like to apply to parties that have 
not specifically assented. Nevertheless, this 
section does not affect the status of such 
agreements under the Uniform Commercial 
Code.

The following are examples of situations 
where variation by agreement is permissible, 
subject to the limitations of this section:

a. A depositary bank may authorize another 
bank to apply the other bank’s indorsement 
to a check as the “depositary bank.” (See 
section 229.35(d).)

b. A depositary bank may authorize return
ing banks to commingle qualified returned 
checks with forward-collection checks. 
(See section 229.32(a).)

c. A depositary bank may limit its liability to 
its customer in connection with the late re
turn of a deposited check where the late
ness is caused by markings on the check by 
the depositary bank’s customer or prior in
dorser in the area of the depositary bank 
indorsement. (See section 229.38(d).)

d. A paying bank may require its customer to 
assume the paying bank’s liability for de
layed or missent checks where the delay or 
missending is caused by markings placed 
on the check by the paying bank’s custom
er that obscured a properly placed indorse
ment of the depositary bank. (See section 
229.38(d).)

e. A collecting or paying bank may agree to 
accept forward-collection checks without 
the indorsement of a prior collecting bank. 
(See section 229.35(a).)

f. A bank may agree to accept returned 
checks without the indorsement of a prior 
bank. (See section 229.35(a).)

The Board expects to review the types of 
variation by agreement that develop under 
this section and will consider whether it is 
necessary to limit certain variations.
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SECTION 229.38—Liability

(a) S tan dard  o f  care; liability; m easure o f  
damages. A bank shall exercise ordinary care 
and act in good faith in complying with the 
requirements of this subpart. A bank that fails 
to exercise ordinary care or act in good faith 
under this subpart may be liable to the deposi
tary bank, the depositary bank’s customer, the 
owner of a check, or another party to the 
check. The measure of damages for failure to 
exercise ordinary care is the amount of the 
loss incurred, up to the amount of the check, 
reduced by the amount of the loss that party 
would have incurred even if the bank had ex
ercised ordinary care. A bank that fails to act 
in good faith under this subpart may be liable 
for other damages, if any, suffered by the par
ty as a proximate consequence. Subject to a 
bank’s duty to exercise ordinary care or act in 
good faith in choosing the means of return or 
notice of nonpayment, the bank is not liable 
for the insolvency, neglect, misconduct, mis
take, or default of another bank or person, or 
for loss or destruction of a check or notice of 
nonpayment in transit or in the possession of 
others. This section does not affect a paying 
bank’s liability to its customer under the UCC 
or other law.

(b) Paying bank's fa ilu re  to m ake tim ely re
turn. If a paying bank fails both to comply 
with section 229.30(a) and to comply with 
the deadline for return under the UCC, Regu
lation J (12 CFR 210), or section 229.30(c) 
in connection with a single nonpayment of a 
check, the paying bank shall be liable under 
either section 229.30(a) or such other provi
sion, but not both.

(c) C om parative negligence. If a person, in
cluding a bank, fails to exercise ordinary care 
or act in good faith under this subpart in in
dorsing a check (section 229.35), accepting a 
returned check or notice of nonpayment (sec
tions 229.32(a) and 229.33(c)), or otherwise, 
the damages incurred by that person under 
section 229.38(a) shall be diminished in pro
portion to the amount of negligence or bad 
faith attributable to that person.

(d) Responsibility fo r  certain aspects o f  
check. (1) A paying bank, or in the case of
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a check payable through the paying bank 
and payable by another bank, the bank by 
which the check is payable, is responsible 
for damages under paragraph (a) of this 
section to the extent that the condition of 
the back of a check when issued by it or its 
customer adversely affects the ability of a 
bank to indorse the check legibly in accord
ance with section 229.35. A depositary 
bank is responsible for damages under para
graph (a) of this section to the extent that 
the condition of the back of a check arising 
after the issuance of the check and prior to 
acceptance of the check by it adversely af
fects the ability of a bank to indorse the 
check legibly in accordance with section 
229.35. Responsibility under this paragraph 
shall be treated as negligence of the paying 
or depositary bank for purposes of para
graph (c) of this section.
(2) Responsibility fo r  payable-through  
checks. In the case of a check that is pay
able by a bank and payable through a pay
ing bank located in a different check-pro
cessing region than the bank by which the 
check is payable, the bank by which the 
check is payable is responsible for damages 
under paragraph (a) of this section, to the 
extent that the check is not returned to the 
depositary bank through the payable- 
through bank as quickly as the check would 
have been required to be returned under 
section 229.30(a) had the bank by which 
the check is payable—

(i) received the check as paying bank on 
the day the payable-through bank re
ceived the check; and
(ii) returned the check as paying bank 
in accordance with section 229.30(a)(1).

Responsibility under this paragraph shall 
be treated as negligence of the bank by 
which the check is payable for purposes of 
paragraph (c) of this section.

(e) Tim eliness o f  action. If a bank is delayed 
in acting beyond the time limits set forth in 
this subpart because of interruption of com
munication or computer facilities, suspension 
of payments by a bank, war, emergency condi
tions, failure of equipment, or other circum
stances beyond its control, its time for acting 
is extended for the time necessary to complete
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the action, if it exercises such diligence as the 
circumstances require.

(f) Exclusion. Section 229.21 of this part and 
section 611(a), (b), and (c) of the act (12 
USC 4010(a), (b), and (c ))  do not apply to 
this subpart.

(g) Jurisdiction. Any action under this sub
part may be brought in any United States dis
trict court, or in any other court of competent 
jurisdiction, and shall be brought within one 
year after the date of the occurrence of the 
violation involved.

(h) Reliance on Board rulings. No provision 
of this subpart imposing any liability shall ap
ply to any act done or omitted in good faith in 
conformity with any rule, regulation, or inter
pretation thereof by the Board, regardless of 
whether the rule, regulation, or interpretation 
is amended, rescinded, or determined by judi
cial or other authority to be invalid for any 
reason after the act or omission has occurred.

109

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



§ 229.38

COMMENTARY

SECTION 229.38—Liability

38(a) Standard of Care; Liability; 
Measure of Damages

The standard of care established by this sec
tion applies to any bank covered by the re
quirements of subpart C of the regulation. 
Thus, the standard of care applies to a paying 
bank under sections 229.30 and 229.33, to a 
returning bank under section 229.31, to a de
positary bank under sections 229.32 and 
229.33, to a bank erroneously receiving a re
turned check or written notice of nonpayment 
as depositary bank under sections 229.32(d), 
and to a bank indorsing a check under section 
229.35. The standard of care is similar to the 
standard imposed by UCC sections 1-203 and 
4-103 (a).

A bank not meeting this standard of care is 
liable to the depositary bank, the depositary 
bank’s customer, the owner of the check, or 
another party to the check. The depositary 
bank’s customer is usually a depositor of a 
check in the depositary bank (but see section 
229.35(d)). The measure of damages stated 
derives from UCC 4-103(e) and 4-202(c). 
This subpart does not absolve a collecting 
bank of liability to prior collecting banks un
der UCC section 4-201.

Under this measure of damages, a deposi
tary bank or other person must show that the 
damage incurred results from the negligence 
proved. For example, the depositary bank 
may not simply claim that its customer will 
not accept a charge-back of a returned check, 
but must prove that it could not charge back 
when it received the returned check and could 
have charged back if no negligence had oc
curred, and must first attempt to collect from 
its customer. (See Marcoux v. Van Wyk, 572 
F.2d 651 (8th Cir. 1978); Appliance Buyers 
Credit Corp. v. Prospect Nat’l Bank, 708 F.2d 
290 (7th Cir. 1983).) Generally, a paying or 
returning bank’s liability would not be re
duced because the depositary bank did not 
place a hold on its customer’s deposit before it 
learned of nonpayment of the check.

This paragraph also states that it does not 
affect a paying bank’s liability to its customer. 
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Under UCC section 4-402, for example, a pay
ing bank is liable to its customer for wrongful 
dishonor, which is different from failure to ex
ercise ordinary care and has a different mea
sure of damages.

38(b) Paying Bank’s Failure to Make 
Timely Return

Section 229.30(a) imposes requirements on 
the paying bank for expeditious return of a 
check and leaves in place the UCC deadlines 
(as they may be modified by section 
229.30(c)), which may allow return at a dif
ferent time. This paragraph clarifies that the 
paying bank could be liable for failure to meet 
either standard, but not for failure to meet 
both. The regulation intends to preserve the 
paying bank’s “accountability” for missing its 
midnight or other deadline under the UCC 
(e.g., sections 4-215 and 4-302), provisions 
that are not incorporated in this regulation, 
but may be useful in establishing the time of 
final payment by the paying bank.

38(c) Comparative Negligence

This paragraph establishes a “pure” compara
tive-negligence standard for liability under 
subpart C of this regulation. This compara
tive-negligence rule may have particular appli
cation where a paying or returning bank de
lays in returning a check because of difficulty 
in identifying the depositary bank. Some ex
amples will illustrate liability in such cases. In 
each example, it is assumed that the returned 
check is received by the depositary bank after 
it has made funds available to its customer, 
that it may no longer recover the funds from 
its customer, and that the inability to recover 
the funds from the customer is due to a delay 
in returning the check contrary to the stan
dards established by sections 229.30(a) or 
229.31(a).

1. If a depositary bank fails to use the in
dorsement required by this regulation, and 
this failure is caused by a failure to exercise 
ordinary care, and if a paying or returning 
bank is delayed in returning the check be
cause additional time is required to identify 
the depositary bank or find its routing 
number, the paying or returning bank’s lia-
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bility to the depositary bank would be re
duced or eliminated.

2. If the depositary bank uses the standard 
indorsement, but that indorsement is ob
scured by a subsequent collecting bank’s 
indorsement, and a paying or returning 
bank is delayed in returning the check be
cause additional time was required to iden
tify the depositary bank or find its routing 
number, the paying or returning bank may 
not be liable to the depositary bank because 
the delay was not due to its negligence. 
Nonetheless, the collecting bank may be li
able to the depositary bank to the extent 
that its negligence in indorsing the check 
caused the paying or returning bank’s 
delay.

3. If a depositary bank accepts a check that 
has printing, a carbon band, or other mate
rial on the back of the check that existed at 
the time the check was issued, and the de
positary bank’s indorsement is obscured by 
the printing, carbon band, or other materi
al, and a paying or returning bank is de
layed in returning the check because 
additional time was required to identify the 
depositary bank, the returning bank may 
not be liable to the depositary bank because 
the delay was not due to its negligence. 
Nonetheless, the paying bank may be liable 
to the depositary bank to the extent that 
the printing, carbon band, or other materi
al caused the delay.

38(d) Responsibility for Certain Aspects 
of Checks

The indorsement standard in section 229.35 is 
most effective if the back of the check remains 
clear of other matter that may obscure bank 
indorsements. Because bank indorsements are 
usually applied by automated equipment, it is 
not possible to avoid pre-existing matter on 
the back of the check. For example, bank in
dorsements are not required to avoid a carbon 
band or printed, stamped, or written terms or 
notations on the back of the check. Accord
ingly, this provision places responsibility on 
the paying bank or depositary bank, as appro
priate, for keeping the back of the check clear 
for bank indorsements during forward collec
tion and return.

§ 229.38

The paying bank, or in the case of a check 
payable through the paying bank and payable 
by another bank, the bank by which the check 
is payable, is responsible for the condition of 
the check when it is issued by it or its custom
er. (It would not be responsible for a check 
issued by a person other than such a bank or 
customer.) Thus, the paying bank would be 
responsible for the adverse effect (if any) of a 
carbon band or other material placed on the 
back of a check before issuance. The paying 
bank may contract with its customers with re
spect to such responsibility.

The depositary bank is responsible for the 
condition of the check arising after it is issued 
and before it is accepted by the depositary 
bank, as well as any condition of the check 
arising during its handling of the check. The 
depositary bank would be responsible for the 
adverse effect (if any) of a stamp placed on 
the check by its customer or a prior indorser. 
The depositary bank may refuse to accept a 
check whose back is unreasonably obscured or 
contract with its customers with respect to 
such responsibility.

Paragraph (d )(2 ) provides that the bank 
by which a payable-through check is payable 
is liable for damages under paragraph (a) of 
this section to the extent that the check is not 
returned through the payable-through bank as 
quickly as would have been necessary to meet 
the requirements of section 229.30(a)(1) (the 
two-day/four-day test) had the bank by 
which it is payable received the check as pay
ing bank on the day the payable-through bank 
received it. The location of the bank by which 
a check is payable for purposes of the two- 
day/four-day test may be determined from 
the location or the first four digits of the rout
ing number of the bank by which the check is 
payable. This information should be stated on 
the check. (See section 229.36(e) and accom
panying commentary.) Responsibility under 
paragraph (d )(2 ) does not include responsi
bility for the time required for the forward 
collection of a check to the payable-through 
bank.

Generally, liability under paragraph
(d )(2 ) will be limited in amount. Under sec
tion 229.33(a), a paying bank that returns a 
check in the amount of $2,500 or more must 
provide notice of nonpayment to the deposi

111

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



§ 229.38 Regulation CC Commentary

tary bank by 4:00 p.m. on the second business 
day following the banking day on which the 
check is presented to the paying bank. Even if 
a payable-through check in the amount of 
$2,300 or more is not returned through the 
payable-through bank as quickly as would 
have been required had the check been re
ceived by the bank by which it is payable, the 
depositary bank should not suffer damages 
unless it has not received timely notice of non
payment. Thus, ordinarily the bank by which 
a payable-through check is payable would be 
liable under paragraph (a) only for checks in 
amounts up to $2,300, and the paying bank 
would be responsible for notice of nonpay
ment for checks in the amount of $2,300 or 
more.

Responsibility under paragraphs (d)(1) 
and (d) (2) is treated as negligence for com
parative negligence purposes, and the contri
bution to damages under paragraphs (d)(1) 
and (d) (2) is treated in the same way as the 
degree of negligence under paragraph (c) of 
this section.

38(e) Timeliness of Action

This paragraph excuses certain delays. It 
adopts the standard of UCC 4-109(b).

38(f) Exclusion

This paragraph provides that the civil-liability 
and class-action provisions, particularly the 
punitive-damage provisions of sections 611(a) 
and (b), and the bona fide error provision of 
611(c) of the act (12 USC 4010(a), (b), and
(c)) do not apply to regulatory provisions 
adopted to improve the efficiency of the pay
ments mechanism. Allowing punitive dam
ages for delays in the return of checks where 
no actual damages are incurred would only 
encourage litigation and provide little or no 
benefit to the check-collection system. In view 
of the provisions of paragraph (a), which in
corporate traditional bank collection stan
dards based on negligence, the provision on 
bona fide error is not included in subpart C.

38(g) Jurisdiction

The act confers subject-matter jurisdiction on 
courts of competent jurisdiction and provides 
112

a time limit for civil actions for violations of 
this subpart.

38(h) Reliance on Board Rulings

This provision shields banks from civil liabili
ty if they act in good faith in reliance on any 
rule, regulation, or interpretation of the 
Board, even if it were subsequently deter
mined to be invalid. Banks may rely on the 
commentary to this regulation, which is is
sued as an official Board interpretation, as 
well as on the regulation itself.
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Regulation CC § 229.39

SECTION 229.39—Insolvency of Bank

(a) Duty o f receiver. A check or returned 
check in, or coming into, the possession of a 
paying, collecting, depositary, or returning 
bank that suspends payment, and which is not 
paid, shall be returned by the receiver, trustee, 
or agent in charge of the closed bank to the 
bank or customer that transferred the check 
to the closed bank.

(b) Preference against paying or depositary 
bank. If a paying or depositary bank finally 
pays a check or returned check and suspends 
payment without making a settlement for the 
check with the prior bank which is or be
comes final, the prior bank has a preferred 
claim against the paying or depositary bank.

(c) Preference against collecting paying, or 
returning bank If a collecting, paying, or re
turning bank receives settlement from a subse
quent bank for a check or returned check, 
which settlement is or becomes final, and sus
pends payments without making a settlement 
for the check with the prior bank, which is or 
becomes final, the prior bank has a preferred 
claim against the collecting or returning bank.

(d) Finality o f settlement If a paying or de
positary bank gives, or a collecting, paying, or 
returning bank gives or receives, a settlement 
for a check or returned check and thereafter 
suspends payment, the suspension does not 
prevent or interfere with the settlement be
coming final if such finality occurs automati
cally upon the lapse of a certain time or the 
happening of certain events.
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COMMENTARY

SECTION 229.39—Insolvency of Bank

These provisions cover situations where a 
bank becomes insolvent during collection or 
return, and are derived from UCC 4-216. 
They are intended to apply to all banks.

39(a) Duty of Receiver

This paragraph requires a receiver of a closed 
bank to return a check to the prior bank if it 
does not pay for the check. This permits the 
prior bank, as holder, to pursue its claims 
against the closed bank or prior indorsers on 
the check.

39(b) Preference Against Paying or 
Depositary Bank

This paragraph gives a bank a preferred claim 
against a closed paying or depositary bank 
that finally pays a check without settling for 
it. If the bank with a preferred claim under 
this paragraph recovers from a prior bank or 
other party to the check, the prior bank or 
other party to the check is subrogated to the 
preferred claim.

39(c) Preference Against Paying, 
Collecting, or Depositary Bank

This paragraph gives a bank a preferred claim 
against a closed collecting, paying, or return
ing bank that receives settlement but does not 
settle for a check. (See the commentary to 
section 229.35(b) for discussion of prior and 
subsequent banks.) As in the case of section 
229.39(b), if the bank with a preferred claim 
under this paragraph recovers from a prior 
bank or other party to the check, the prior 
bank or other party to the check is subrogated 
to the preferred claim.

39(d) Finality of Settlement

This paragraph provides that insolvency does 
not interfere with the finality of a settlement, 
such as a settlement by a paying bank that 
becomes final by expiration of the midnight 
deadline.
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Regulation CC .iOt+ § 229.40

SECTION 229.40—Effect of Merger 
Transaction

For purposes of this subpart, two or more 
banks that have engaged in a merger transac
tion may be considered to be separate banks 
for a period of one year following the consum
mation of the merger transaction.
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COMMENTARY

SECTION 229.40—Effect on Merger 
Transaction

When banks merge, there is normally a period 
of adjustment required before their operations 
are consolidated. To allow for this adjustment 
period, the regulation provides that the 
merged banks may be treated as separate 
banks for a period of up to one year after the 
consummation of the transaction. The term 
“merger transaction” is defined in section
229.2 (t). This rule affects the status of the 
combined entity in a number of areas in this 
subpart, for example:

1. The paying bank’s responsibility for ex
peditious return (§ 229.30).

2. The returning bank’s responsibility for 
expeditious return (§ 229.31).

3. Whether a returning bank is entitled to 
an extra day to qualify a return that will 
be delivered directly to a depositary 
bank that has merged with the returning 
bank (§ 229.31(a)).

4. Where the depositary bank must accept 
returned checks (§ 229.32(a)).

5. Where the depositary bank must accept 
notice of nonpayment (§ 229.33(c)).

6. Where a paying bank must accept pre
sentment of checks (§ 229.36(b)).
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SECTION 229.41—Relation to State 
Law

The provisions of this subpart supersede any 
inconsistent provisions of the UCC as adopted 
in any state, or of any other state law, but 
only to the extent of the inconsistency.
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COMMENTARY

SECTION 229.41—Relation to State 
Law

This section specifies that state law relating to 
the collection of checks is only preempted to 
the extent that it is inconsistent with this reg
ulation. Thus, this regulation is not a com
plete replacement for state laws relating to the 
collection or return of checks.
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§ 229.42

SECTION 229.42—Exclusions

The expeditious return (§§ 229.30(a) and 
229.31(a)) and notice of nonpayment 
(§ 229.33) requirements of this subpart do 
not apply to a check drawn upon the United 
States Treasury, to a U.S. Postal Service mon
ey order, or to a check drawn on a state or a 
unit of general local government that is not 
payable through or at a bank.
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COMMENTARY

SECTION 229.42—Exclusions

Checks drawn on the United States Treasury, 
U.S. Postal Service money orders, and checks 
drawn on states and units of general local gov
ernment that are presented directly to the 
state or unit of general local government and 
that are not payable through or at a bank are 
excluded from the coverage of the expedi
tious-return and notice-of-nonpayment re
quirements of subpart C of this regulation. 
Other provisions of this subpart continue to 
apply to the checks. This exclusion does not 
apply to checks drawn by the U.S. govern
ment on banks.
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APPENDIX A—Routing Number 
Guide to Next-Day-Availability Checks 
and Local Checks

Each bank is assigned a routing number by 
Rand McNally & Co., as agent for the Ameri
can Bankers Association. The routing number 
takes two forms: a fractional form and a nine
digit form. A paying bank is generally 
identified on the face of a check by its routing 
number in both the fractional form (which 
generally appears in the upper right-hand cor
ner of the check) and the nine-digit form 
(which is printed in magnetic ink in a strip 
along the bottom of the check). Where a 
check is payable by one bank but payable 
through another bank, the routing number ap
pearing on the check is that of the payable- 
through bank, not the payor bank.

The first four digits of the nine-digit routing 
number and the denominator of the fractional 
routing number form the Federal Reserve 
routing symbol, which identifies the Federal 
Reserve District, the Federal Reserve office, 
and the clearing arrangements used by the 
paying bank. 1

First Federal Reserve District 
(Federal Reserve Bank of Boston)

Head Office Windsor Locks Office
01101 o i l l
0113 0116
0114 0117
0115 0118
21102 0119
2113 02113
2114 2111
2115 2116

2117
2118 
2119 
22113

Lewiston Office 
0112 
2112

Second Federal Reserve District 
(Federal Reserve Bank of New York)

Buffalo Branch Cranford Office
0220 0212
0223 0270
2220 2212
2223

Jericho Office 
0210
0214
0215
0216 
0219 
0260
2214
2215
2216 
2219 
2260 
2280

1 The first two digits identify the Federal Reserve Dis
trict. Thus 01 identifies the First Federal Reserve District 
(Boston), and 12 identifies the Twelfth District (San 
Francisco).

2 Adding 2 to the first digit denotes a thrift institution. 
Thus 21 identifies a thrift in the First District, and 32 de
notes a thrift in the Twelfth District.

3 Banks in Fairfield County, Connecticut, are members 
of the Federal Reserve Bank of New York and therefore 
have Second District routing numbers. Their checks, how
ever, are processed by the Windsor Locks office. Thus, 
checks drawn on banks with 0211 or 2211 routing numbers 
would not be local checks for Second District depositary 
banks.

Utica Office
0213
2213
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Third F ederal Reserve D istrict 
(Federal Reserve Bank of Philadelphia)

Head Office
0310
0311
0312
0313 
0319 
0360

2310
2311
2312
2313 
2319 
2360

Fourth F ederal Reserve D istrict 
(Federal Reserve Bank of Cleveland)

Head Office
0410
0412
2410
2412

Pittsburgh Branch 
0430
0432 
0434
0433 
2430
2432
2433
2434

Cincinnati Branch
0420
0421
0422
0423
2420
2421
2422
2423

Columbus Office
0440
0441
0442
2440
2441
2442

Fifth F ederal R eserve D istrict 
(Federal Reserve Bank of Richmond)

Head Office Baltimore Branch
0510 0520
0514 0521
2510 0522
2514 0540

0550 
0560 
0570
2520
2521
2522 
2540 
2550 
2560 
2570

Regulation CC

Charlotte Branch
0530
0531
2530
2531

Charleston Office
0515
0519
2515
2519

Columbia Office
0532
0539
2532
2539

Sixth  F ederal Reserve D istrict 
(Federal Reserve Bank of Atlanta)

Head Office 
0610 
0611 
0612 
0613 
2610 
2611 
2612 
2613

Birmingham Branch 
0620 
0621 
0622 
2620 
2621 
2622

Jacksonville Branch
0630
0631
0632
2630
2631
2632

Nashville Branch
0640
0641
0642
2640
2641
2642

New Orleans Branch
0650
0651
0652
0653
0654
0655
2650
2651
2652
2653
2654
2655

Miami Branch 
0660 
0670 
2660 
2670
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Seventh F ederal Reserve D istrict 
(Federal Reserve Bank of Chicago)

N inth F ederal Reserve D istrict 
(Federal Reserve Bank of Minneapolis)

Head Office Detroit Branch Head Office Helena Branch
0710 0720 0910 0920
0711 0724 0911 0921
0712 2720 0912 0929
0719 2724 0913 2920
2710 0914 2921
2711 0915 2929
2712 0918
2719 0919

2910
Des Moines Office Indianapolis Office 2911
0730 0740 2912
0739 0749 0960
2730 2740 2913
2739 2749 2914

2915
Milwaukee Office 2918
0750 2919
0759 2960
2750
2759

Tenth F ederal R eserve D istrict
E ighth F ederal Reserve D istrict (Federal Reserve Bank of Kansas Citv
(Federal Reserve Bank of St. Louis)

Head Office Denver Branch
Head Office Little Rock Branch 1010 1020
0810 0820 1011 1021
0812 0829 1012 1022
0815 2820 1019 1023
0819 2829 3010 1070
0865 3011 3020
2810 3012 3021
2812 3019 3022
2815 3023
2819 3070
2865

Louisville Branch Memphis Branch Oklahoma City

0813 0840 Branch Omaha Branch

0830 0841 1030 1040

0839 0842 1031 1041

0863 0843 1039 1049

2813 2840 3030 3040

2830 2841 3031 3041

2839 2842 3039 3049

2863 2843
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Eleventh F ederal Reserve D istrict U.S. Treasury Checks a n d  Postal M oney
(Federal Reserve Bank of Dallas) Orders

Head Office El Paso Branch U.S. Treasury Checks Postal Money
1110 1120 Orders
1111 1122 0000 0050 5 0000 0119 3
1113 1123 0000 0051 8 0000 0800 2
1119 1163
3110 3120
3111 3122 F ederal R eserve Offices
3113 3123
3119 3163 0110 0001 5 0710 0030 1

0111 0048 1 0720 0029 0
Houston Branch San Antonio Branch 0112 0048 8 0730 0033 8

1130 1140 0210 0120 8 0740 0020 1

1131 1149 0220 0026 6 0750 0012 9

3130
3131

3140 0212 0400 5 0810 0004 5

3149 0214 0950 9 0820 0013 8
0213 0500 1 0830 0059 3
0310 0004 0 0840 0003 9
0410 0001 4 0910 0008 0

Twelfth F ederal Reserve D istrict 
(Federal Reserve Bank of San Francisco)

0420 0043 7 
0430 0030 0 
0440 0050 3

0920 0026 7 
1010 0004 8 
1020 0019 9

Head Office Los Angeles Branch 0510 0003 3 1030 0024 0
1210 1220 0520 0027 8 1040 0012 6
1211 1221 0530 0020 6 1110 0003 8
1212 1222 0539 0008 9 1120 0001 1
1213 1223 0519 0002 3 1130 0004 9
3210 1224 0610 0014 6 1140 0072 1
3211 3220 0620 0019 0 1210 0037 4
3212 3221 0630 0019 9 1220 0016 6
3213 3222 0640 0010 1 1230 0001 3

3223 0650 0021 0 1240 0031 3

3224 0660 0010 9 1250 0001 1

Portland Branch Salt Lake City Branch
1230 1240 F ederal H om e Loan B anks
1231 1241 0110 0053 6 0810 0091 9
1232 1242 0212 0639 1 0820 0125 0
1233 1243 0215 0212 1 0910 0091 2
3230 3240 0260 0973 9 1010 0091 2
3231 3241 0410 0291 5 1011 0194 7
3232 3242 0420 0091 6 1020 0603 8
3233 3243 0430 0143 5 1030 0362 9

0530 1174 5 1040 0019 7
Seattle Branch 0610 0876 6 1110 1083 7
1250 0640 0091 0 1119 1083 0
1251 0654 0348 0 1130 1750 8
1252 0710 0450 1 1210 0070 1
3250 0724 1338 2 1211 3994 4
3251 0730 0091 4 1222 4014 6
3252 0740 0101 9 1250 0050 3
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A P P E N D IX  B -l— Reduction o f  
Schedules for Certain N onlocal Checks 
Under the Temporary Schedule

A depositary bank that is located in the fol
lowing check-processing territories shall make

funds deposited in an account by a nonlocal 
check described below available for withdraw
al not later than the number of business days 
following the banking day on which funds are 
deposited, as specified below.

Federal Reserve Office

Number of business days 
following the banking day 
funds are deposited

Boston
Depositary banks (0110, 2110) to: 5 business days

0210 0310 2260 2710
0260 0360 2310
0280 0710 2360

Windsor Locks 
None

Lewiston
None

New York
Depositary banks (0210,0260, 2260, 0215, 2215, 0216, 2216) to: 4 business days

0214 0280 2214 2219
0219

Depositary banks (0210, 0260, 2260, 0215, 2215, 0216, 2216) to: 5 business days

0110 0730 2110 2750
0212 0740 2212 2810
0213 0750 2213 2820
0220 0810 2220 2830
0270 0820 2360 2840
0310 0830 2410 2910
0360 0840 2420 2920
0410 0910 2430 2960
0420 0920 2440 3010
0430 0960 2510 3020
0440 1010 2519 3030
0510 1020 2520 3040
0519 1030 2530 3110
0520 1040 2539 3120
0530 1110 2610 3130
0539 1120 2620 3140
0610 1130 2630 3210
0620 1140 2640 3220
0630 1210 2650 3223
0640 1220 2660 3230
0650 1223 2710 3240
0660 1230 2720 3250
0710 1240 2730
0720 1250 2740
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Federal Reserve Office 

Jericho
Depositary banks (0214, 2214,0219, 2219, 0280) to: 

0210 0260 2260 

Depositary banks (0214, 2214,0219, 2219,0280) to:

0110 0720 2110
0212 0730 2212
0213 0740 2213
0215 0750 2215
0216 0810 2216
0220 0820 2220
0270 0830 2360
0310 0840 2410
0360 0910 2420
0410 0920 2430
0420 0960 2440
0430 1010 2510
0440 1020 2519
0510 1030 2520
0519 1040 2530
0520 1110 2539
0530 1120 2610
0539 1130 2620
0610 1140 2630
0620 1210 2640
0630 1220 2650
0640 1223 2660
0650 1230 2710
0660 1240 2720
0710 1250 2730

Number of business days 
following the banking day 
funds are deposited

4 business days

S business days

2740
2750
2810
2820
2830
2840
2910
2920
2960
3010
3020
3030
3040
3110
3120
3130
3140
3210
3220
3223
3230
3240
3250
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Federal Reserve Office

Number of business days 
following the banking day 
funds are deposited

Cranford
Depositary banks (0212, 0270, 2212) to:

0210 0260 0280 2260

Depositary banks (0212, 2212, 0270) to:

0110 0720 2110 2730
0213 0730 2213 2740
0214 0740 2214 2750
0215 0750 2215 2810
0216 0810 2216 2820
0219 0820 2219 2830
0220 0830 2220 2840
0310 0840 2360 2910
0360 0910 2410 2920
0410 0920 2420 2960
0420 0960 2430 3010
0430 1010 2440 3020
0440 1020 2510 3030
0510 1030 2519 3040
0519 1040 2520 3110
0520 1110 2530 3120
0530 1120 2539 3130
0539 1130 2610 3140
0610 1140 2620 3210
0620 1210 2630 3220
0630 1220 2640 3223
0640 1223 2650 3230
0650 1230 2660 3240
0660 1240 2710 3250
0710 1250 2720

4 business days

5 business days
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Federal Reserve Office

Number of business days 
following the banking day 
funds are deposited

Buffalo
Depositary banks (0220, 2220,0223, 2223) to:

0210 0260 0280 2260
0212 0270 2212

Depositary banks (0220, 2220,0223, 2223) to:

0110 0730 2213 2750
0213 0740 2214 2810
0214 0750 2215 2820
0215 0810 2216 2830
0216 0820 2219 2840
0219 0830 2360 2910
0310 0840 2410 2920
0360 0910 2420 2960
0410 0920 2430 3010
0420 0960 2440 3020
0430 1010 2510 3030
0440 1020 2519 3040
0510 1030 2520 3110
0519 1040 2530 3120
0520 1110 2539 3130
0530 1120 2610 3140
0539 1130 2620 3210
0610 1140 2630 3220
0620 1210 2640 3223
0630 1220 2650 3230
0640 1223 2660 3240
0650 1230 2710 3250
0660 1240 2720
0710 1250 2730
0720 2110 2740

4 business days

3 business days
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Federal Reserve Office

Number of business days 
following the banking day 
funds are deposited

Utica
Depositary banks (0213, 2213) to:

0210 0260 0280 2260
0212 0270 2212

Depositary banks (0213, 2213) to:

0110 0730 2214 2750
0214 0740 2215 2810
0215 0750 2216 2820
0216 0810 2219 2830
0219 0820 2220 2840
0220 0830 2360 2910
0310 0840 2410 2920
0360 0910 2420 2960
0410 0920 2430 3010
0420 0960 2440 3020
0430 1010 2510 3030
0440 1020 2519 3040
0510 1030 2520 3110
0519 1040 2530 3120
0520 1110 2539 3130
0530 1120 2610 3140
0539 1130 2620 3210
0610 1140 2630 3220
0620 1210 2640 3223
0630 1220 2650 3230
0640 1223 2660 3240
0650 1230 2710 3250
0660 1240 2720
0710 1250 2730
0720 2110 2740

P h ila d e lp h ia
Depositary banks (0310, 2310,0360, 2360) to:

0110 0640 2110 2650
0210 0650 2220 2660
0220 0660 2260 2710
0260 0710 2410 2720
0410 0720 2420 2730
0420 0730 2430 2740
0430 0740 2440 2750
0440 0750 2510 2810
0510 0810 2519 2830
0519 0830 2520 2840
0520 0840 2530 2910
0530 0910 2539 2960
0539 0960 2610 3010
0610 1010 2620 3020
0620 1020 2630 3040
0630 1040 2640

4 business days

5 business days

3 business days

129

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



Appendix B-l Regulation CC

Federal Reserve Office

Number of business days 
following the banking day 
funds are deposited

Cleveland
Depositary banks (0410, 2410) to: 5 business days

0110 0740 2220 2820
0210 0750 2260 2830
0220 0810 2310 2840
0260 0820 2360 2910
0280 0830 2420 2920
0310 0840 2430 2960
0360 0910 2440 3010
0420 0920 2510 3020
0430 0960 2519 3030
0440 1010 2520 3040
0510 1020 2530 3110
0519 1030 2539 3120
0520 1040 2610 3130
0530 1110 2620 3140
0539 1120 2630 3210
0610 1130 2640 3220
0620 1140 2650 3223
0630 1210 2660 3230
0640 1220 2710 3240
0650 1223 2720 3250
0660 1230 2730
0710 1240 2740
0720 1250 2750
0730 2110 2810

Cincinnati
Depositary banks (0420, 2420) to: 5 business days

0110 0730 2110 2749
0210 0740 2220 2750
0220 0749 2260 2810
0260 0750 2310 2813
0280 0810 2360 2830
0310 0813 2410 2839
0360 0830 2430 2840
0410 0839 2440 2863
0430 0840 2441 2910
0440 0863 2442 2960
0441 0910 2510 3010
0442 0960 2519 3020
0510 1010 2520 3030
0519 1020 2530 3040
0520 1030 2539 3110
0530 1040 2610 3130
0539 1110 2620 3140
0610 1130 2630 3210
0620 1140 2640 3220
0630 1210 2650 3223
0640 1220 2660 3230
0650 1223 2710 3240
0660 1230 2720 3250
0710 1240 2730
0720 1250 2740
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Regulation CC T Appendix B-l

N u m b er o f  business days
fo llow in g  the ban kin g  d a y

F ederal R eserve Office fu n d s  are deposited

Columbus
Depositary banks (0440, 2440) to: 5 business days

0110 0730 1250 2740
0210 0740 2110 2750
0220 0750 2220 2810
0260 0810 2260 2820
0280 0820 2310 2830
0310 0830 2360 2840
0360 0840 2410 2910
0410 0910 2420 2920
0420 0920 2430 2960
0430 0960 2510 3010
0510 1010 2519 3020
0519 1020 2520 3030
0520 1030 2530 3040
0530 1040 2539 3110
0539 1110 2610 3120
0610 1120 2620 3130
0620 1130 2630 3140
0630 1140 2640 3210
0640 1210 2650 3220
0650 1220 2660 3223
0660 1223 2710 3230
0710 1230 2720 3240
0720 1240 2730 3250

Pittsburgh
Depositary banks (0430, 2430) to: 5 business days

0110 0730 1250 2740
0210 0740 2110 2750
0220 0750 2220 2810
0260 0810 2260 2820
0280 0820 2310 2830
0310 0830 2360 2840
0360 0840 2410 2910
0410 0910 2420 2920
0420 0920 2440 2960
0440 0960 2510 3010
0510 1010 2519 3020
0519 1020 2520 3030
0520 1030 2530 3040
0530 1040 2539 3110
0539 1110 2620 3120
0610 1120 2610 3130
0620 1130 2630 3140
0630 1140 2640 3210
0640 1210 2650 3220
0650 1220 2660 3223
0660 1223 2710 3230
0710 1230 2720 3240
0720 1240 2730 3250
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Appendix B-l Regulation CC

Federal Reserve Office

Number of business days 
following the banking day 
funds are deposited

Richmond
Depositary banks (0510, 2510) to: 5 business days

0110 0620 1140 2630
0210 0630 2110 2640
0220 0640 2220 2650
0260 0650 2260 2660
0280 0660 2310 2710
0310 0710 2360 2720
0360 0720 2410 2730
0410 0730 2420 2740
0420 0740 2430 2750
0430 0750 2440 2810
0440 0810 2515 2820
0515 0820 2519 2830
0519 0830 2520 2840
0520 0840 2521 2910
0521 0910 2522 2960
0522 0960 2530 3010
0530 1010 2531 3020
0531 1020 2539 3030
0539 1030 2550 3040
0550 1040 2560 3110
0560 1110 2570 3120
0570 1120 2610 3130
0610 1130 2620 3140

Baltimore
Depositary banks (0520, 2520) to: 5 business days

0110 0640 2110 2660
0210 0650 2220 2710
0220 0660 2260 2720
0260 0710 2310 2730
0280 0720 2360 2740
0310 0730 2410 2750
0360 0740 2420 2810
0410 0750 2430 2830
0420 0810 2440 2840
0430 0830 2510 2910
0440 0840 2530 2960
0510 0910 2539 3010
0530 0960 2610 3020
0539 1010 2620 3040
0610 1020 2630 3240
0620 1040 2640
0630 1240 2650
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Regulation GQ** Appendix B-l

Federal Reserve Office

Number of business days 
following the banking day 
funds are deposited

Charlotte
Depositary banks (0530, 2530) to: 5 business days

0110 0660 1140 2710
0210 0710 2110 2720
0220 0720 2220 2730
0260 0730 2260 2740
0280 0740 ' 2310 2750
0310 0750 2360 2810
0360 0810 2410 2820
0410 0820 2420 2830
0420 0830 2430 2840
0430 0840 2440 2910
0440 0910 2510 2960
0510 0960 2520 3010
0520 1010 2539 3020
0539 1020 2610 3030
0610 1030 2620 3040
0620 1040 2630 3110
0630 1110 2640 3120
0640 1120 2650 3130
0650 1130 2660 3140

Columbia
Depositary banks (0539, 2539) to: 5 business days

0110 0660 2110 2720
0210 0710 2220 2730
0220 0720 2260 2740
0260 0730 2310 2750
0280 0740 2360 2810
0310 0750 2410 2820
0360 0810 2420 2830
0410 0820 2430 2840
0420 0830 2440 2910
0430 0840 2510 2960
0440 0910 2519 3010
0510 0960 2520 3020
0519 1010 2530 3030
0520 1020 2610 3040
0530 1030 2620 3110
0610 1040 2630 3120
0620 1110 2640 3130
0630 1120 2650 3140
0640 1130 2660
0650 1140 2710

133

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



Appendix B-l Regulation CC

Federal Reserve Ojfflce

Number of business days 
following the banking day 
funds are deposited

Charleston
Depositary banks (0519, 2519) to: 5 business days
0110 0630 1240 2640
0210 0640 2110 2650
0220 0650 2220 2660
0260 0660 2260 2710
0280 0710 2310 2720
0310 0720 2360 2730
0360 0730 2410 2740
0410 0740 2420 2750
0420 0750 2430 2810
0430 0810 2440 2830
0440 0830 2510 2840
0510 0840 2520 2910
0520 0910 2530 2960
0530 0960 2539 3010
0539 1010 2610 3020
0610 1020 2620 3040
0620 1040 2630 3240

Atlanta
Depositary banks (0610, 2610) to: 5 business days
0110 0720 2110 2740
0210 0730 2220 2750
0220 0740 2260 2810
0260 0750 2310 2820
0280 0810 2360 2830
0310 0820 2410 2840
0360 0830 2420 2910
0410 0840 2430 2960
0420 0910 2440 3010
0430 0960 2510 3020
0440 1010 2519 3030
0510 1020 2520 3040
0519 1030 2530 3110
0520 1040 2539 3120
0530 1110 2620 3130
0539 1120 2630 3140
0620 1130 2640 3210
0630 1140 2650 3220
0640 1210 2660 3223
0650 1220 2710 3240
0660 1223 2720
0710 1240 2730
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Regulation,!^ Appendix B-l

F ederal R eserve Office

N u m b er o f  business days  
fo llow in g  the ban kin g  d a y  
fu n d s  are deposited

Birmingham
Depositary banks (0620, 2620) to: 4 business days
0651 2651

Depositary banks (0620, 2620) to:
0110 0730 1250 2740
0210 0740 2110 2750
0220 0750 2220 2810
0260 0810 2260 2820
0280 0820 2310 2830
0310 0830 2360 2840
0360 0840 2410 2910
0410 0910 2420 2920
0420 0920 2430 2960
0430 0960 2440 3010
0440 1010 2510 3020
0510 1020 2519 3030
0519 1030 2520 3040
0520 1040 2530 3110
0530 1110 2539 3120
0539 1120 2610 3130
0610 1130 2630 3140
0630 1140 2640 3210
0640 1210 2650 3220
0650 1220 2660 3223
0660 1223 2710 3230
0710 1230 2720 3240
0720 1240 2730 3250

Jacksonville
D epositary banks (0630, 2630) to:
0110 0660 1140 2710
0210 0710 2110 2720
0220 0720 2220 2730
0260 0730 2260 2740
0280 0740 2310 2750
0310 0750 2360 2810
0360 0810 2410 2820
0410 0820 2420 2830
0420 0830 2430 2840
0430 0840 2440 2910
0440 0910 2510 2920
0510 0920 2519 2960
0519 0960 2520 3010
0520 1010 2530 3020
0530 1020 2539 3030
0539 1030 2610 3040
0610 1040 2620 3110
0620 1110 2640 3120
0640 1120 2650 3130
0650 1130 2660 3140

5 business days

5 business days
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Appendix B-l Regulation CC

Federal Reserve Office

Number of business days 
following the banking day 
funds are deposited

M iam i
Depositary banks (0660, 2660) to: 5 business days

0110 0710 2110 2730
0210 0720 2220 2740
0220 0730 2260 2750
0260 0740 2310 2810
0280 0750 2360 2820
0310 0810 2410 2830
0360 0820 2420 2840
0410 0830 2430 2910
0420 0840 2440 2920
0430 0910 2510 2960
0440 0920 2519 3010
0510 0960 2520 3020
0519 1010 2530 3030
0520 1020 2610 3040
0530 1030 2620 3110
0610 1040 2630 3120
0620 1110 2640 3130
0630 1120 2650 3140
0640 1130 2710
0650 1140 2720

Nashville
0613 2613

Depositary banks (0640, 2640) to:

0530 0630 2530 2630
0539 0650 2539 2650
0610 0660 2610 2660
0620 0840 2620 2840

4 business days

5 business days
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Regulation CC Appendix B-1

F ederal Reserve Office

New Orleans
Depositary banks (0650, 2650) to:
0110 0740 2110
0210 0750 2220
0220 0810 2260
0260 0820 2310
0280 0830 2360
0310 0840 2410
0360 0910 2420
0410 0920 2430
0420 0960 2440
0430 1010 2510
0440 1020 2519
0510 1030 2520
0519 1040 2530
0520 1110 2539
0530 1120 2610
0539 1130 2620
0610 1140 2630
0620 1210 2640
0630 1220 2710
0640 1223 2720
0710 1230 2730
0720 1240 2740
0730 1250 2750

Chicago
Depositary banks (0710, 2710) to:
0110 0730 1250
0210 0740 2110
0220 0750 2220
0260 0810 2260
0280 0820 2310
0310 0830 2360
0360 0840 2410
0410 0910 2420
0420 0920 2430
0430 0960 2440
0440 1010 2510
0510 1020 2519
0519 1030 2520
0520 1040 2530
0530 1110 2539
0539 1120 2610
0610 1130 2620
0620 1140 2630
0630 1210 2640
0640 1220 2650
0650 1223 2660
0660 1230 2720
0720 1240 2730

N u m b er o f  business days
fo llow in g  the ban kin g  day  

__________________fu n d s  are deposited______

5 business days
2810
2820
2830
2840
2910
2920
2960
3010
3020
3030
3040
3110
3120
3130
3140
3210
3220
3223
3230
3240
3250

5 business days
2740
2750
2810
2820
2830
2840
2910
2920
2960
3010
3020
3030
3040
3110
3120
3130
3140
3210
3223
3230
3240
3250
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Appendix B -l R egulation CC

F edera l Reserve Office

N u m b er o f  business days  
fo llow in g  the banking d a y  
fu n d s  are deposited

Detroit
Depositary banks (0720, 2720) to: 5 business days

0110 0730 1250 2740
0210 0740 2110 2750
0220 0750 2220 2810
0260 0810 2260 2820
0280 0820 2310 2830
0310 0830 2360 2840
0360 0840 2410 2910
0410 0910 2420 2920
0420 0920 2430 2960
0430 0960 2440 3010
0440 1010 2510 3020
0510 1020 2519 3030
0519 1030 2520 3040
0520 1040 2530 3110
0530 1110 2539 3120
0539 1120 2610 3130
0610 1130 2620 3140
0620 1140 2630 3210
0630 1210 2640 3220
0640 1220 2650 3223
0650 1223 2660 3230
0660 1230 2710 3240
0710 1240 2730 3250

Des Moines
Depositary banks (0730, 2730) to: 5 business days
0110 0720 1250 2740
0210 0740 2110 2750
0220 0750 2220 2810
0260 0810 2260 2820
0280 0820 2310 2830
0310 0830 2360 2840
0360 0840 2410 2910
0410 0910 2420 2920
0420 0920 2430 2960
0430 0960 2440 3010
0440 1010 2510 3020
0510 1020 2519 3030
0519 1030 2520 3040
0520 1040 2530 3110
0530 1110 2539 3120
0539 1120 2610 3130
0610 1130 2620 3140
0620 1140 2630 3210
0630 1210 2640 3220
0640 1220 2650 3223
0650 1223 2660 3230
0660 1230 2710 3240
0710 1240 2720 3250
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Regulation CC Appendix B -1

F ederal Reserve Office

N u m b er o f  business days  
fo llow in g  the ban kin g  day  
fu n d s  are deposited

I n d ia n a p o lis
Depositary banks (0740, 2740) to: 5 business days

0110 0720 1250 2730
0210 0730 2110 2750
0220 0750 2220 2810
0260 0810 2260 2820
0280 0820 2310 2830
0310 0830 2360 2840
0360 0840 2410 2910
0410 0910 2420 2920
0420 0920 2430 2960
0430 0960 2440 3010
0440 1010 2510 3020
0510 1020 2519 3030
0519 1030 2520 3040
0520 1040 2530 3110
0530 1110 2539 3120
0539 1120 2610 3130
0610 1130 2620 3140
0620 1140 2630 3210
0630 1210 2640 3220
0640 1220 2650 3223
0650 1223 2660 3230
0660 1230 2710 3240
0710 1240 2720 3250

M ilw a u k e e
Depositary banks (0750, 2750) to: 5 business days

0110 0720 2110 2740
0210 0730 2220 2810
0220 0740 2260 2820
0260 0810 2310 2830
0280 0820 2360 2840
0310 0830 2410 2910
0360 0840 2420 2920
0410 0910 2430 2960
0420 0920 2440 3010
0430 0960 2510 3020
0440 1010 2519 3030
0510 1020 2520 3040
0519 1030 2530 3110
0520 1040 2539 3120
0530 1110 2610 3130
0539 1120 2620 3140
0610 1130 2630 3210
0620 1140 2640 3220
0630 1210 2650 3223
0640 1220 2660 3230
0650 1223 2710 3240
0660 1240 2720 3250
0710 1250 2730
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Appendix B-l Regulation CC

Federal Reserve Office

Number of business days 
following the banking day 
funds are deposited

St. Louis
Depositary banks (0810, 2810) to: 5 business days

0110 0660 1240 2710
0210 0710 2110 2720
0220 0720 2220 2730
0260 0730 2260 2740
0280 0740 2310 2750
0310 0750 2360 2820
0360 0820 2410 2830
0410 0830 2420 2840
0420 0840 2430 2910
0430 0910 2440 2960
0440 0960 2510 3010
0510 1010 2519 3020
0519 1020 2520 3030
0520 1030 2530 3040
0530 1040 2539 3110
0539 1110 2610 3120
0610 1120 2620 3130
0620 1130 2630 3140
0630 1140 2640 3220
0640 1220 2650 3223
0650 1223 2660 3240

Little Rock
Depositary banks (0820, 2820) to:

0110 0720 1250 2730
0210 0730 2110 2740
0220 0740 2220 2750
0260 0750 2260 2810
0280 0810 2310 2830
0310 0830 2360 2840
0360 0840 2410 2910
0410 0910 2420 2920
0420 0920 2430 2960
0430 0960 2440 3010
0440 1010 2510 3020
0510 1020 2519 3030
0519 1030 2520 3040
0520 1040 2530 3110
0530 1110 2539 3120
0539 1120 2610 3130
0610 1130 2620 3140
0620 1140 2630 3210
0630 1210 2640 3220
0640 1220 2650 3223
0650 1223 2660 3230
0660 1230 2710 3240
0710 1240 2720 3250

5 business days

140

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



Regulation CC Appendix B -1

N u m ber o f  business days  
fo llow in g  the banking day

F ederal Reserve Office fu n d s  are deposited

L o u is v i l le
Depositary banks (0830, 2830) to: 5 business days

0110 0620 1240 2630
0210 0630 2110 2640
0220 0640 2220 2650
0260 0650 2260 2660
0280 0660 2310 2710
0310 0710 2360 2720
0360 0720 2410 2730
0410 0730 2420 2740
0420 0740 2430 2750
0430 0750 2440 2810
0440 0810 2510 2840
0510 0840 2519 2910
0519 0910 2520 2960
0520 0960 2530 3010
0530 1010 2539 3020
0539 1020 2610 3040
0610 1040 2620 3240

M e m p h is
Depositary banks (0840, 2840) 5 business days

0110 0650 2110 2710
0210 0660 2220 2720
0220 0710 2260 2730
0260 0720 2310 2740
0280 0730 2360 2750
0310 0740 2410 2810
0360 0750 2420 2820
0410 0810 2430 2910
0420 0820 2440 2960
0430 0910 2510 3010
0440 0960 2519 3020
0510 1010 2520 3030
0519 1020 2530 3040
0520 1030 2539 3110
0530 1040 2610 3120
0539 1110 2620 3130
0610 1120 2630 3140
0620 1130 2640 3240
0630 1140 2650
0640 1240 2660
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A ppendix B -l Regulation CC

F edera l Reserve Office

N u m b er o f  business days  
fo llow in g  the banking d a y  
fu n d s  are deposited

Minneapolis
Depositary banks (0910, 2910, 0960, 2960) to:
0110 0650 1240 2660
0210 0660 2110 2710
0220 0710 2220 2720
0260 0720 2260 2730
0280 0730 2310 2740
0310 0740 2360 2750
0360 0750 2410 2810
0410 0810 2420 2820
0420 0820 2430 2830
0430 0830 2440 2840
0440 0840 2510 3010
0510 1010 2520 3020
0520 1020 2530 3030
0530 1030 2539 3040
0539 1040 2610 3110
0610 1110 2620 3120
0620 1120 2630 3130
0630 1130 2640 3140
0640 1140 2650 3240

Helena
None

Kansas City 
0865 2865

5 business days

4 business days

Depositary banks (1010, 3010) to:
0110 0720 1250 2730
0210 0730 2110 2740
0220 0740 2220 2750
0260 0750 2260 2810
0280 0810 2310 2820
0310 0820 2360 2830
0360 0830 2410 2840
0410 0840 2420 2910
0420 0910 2430 2920
0430 0920 2440 2960
0440 0960 2510 3020
0510 1020 2519 3030
0519 1030 2520 3040
0520 1040 2530 3110
0530 1110 2539 3120
0539 1120 2610 3130
0610 1130 2620 3140
0620 1140 2630 3210
0630 1210 2640 3220
0640 1220 2650 3223
0650 1223 2660 3230
0660 1230 2710 3240
0710 1240 2720 3250

5 business days
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Regulation CC Appendix B -l

N u m b er o f  business days  
fo llow in g  the ban kin g  day

F ederal Reserve Office fu n d s  are deposited

D e n v e r
Depositary banks (1020, 3020) to: 5 business days
0110 0720 1250 2730
0210 0730 2110 2740
0220 0740 2220 2750
0260 0750 2260 2810
0280 0810 2310 2820
0310 0820 2360 2830
0360 0830 2410 2840
0410 0840 2420 2910
0420 0910 2430 2920
0430 0920 2440 2960
0440 0960 2510 3010
0510 1010 2519 3030
0519 1030 2520 3040
0520 1040 2530 3110
0530 1110 2539 3120
0539 1120 2610 3130
0610 1130 2620 3140
0620 1140 2630 3210
0630 1210 2640 3220
0640 1220 2650 3223
0650 1223 2660 3230
0660 1230 2710 3240
0710 1240 2720 3250

O k la h o m a  C ity
Depositary banks (1030, 3030) to: 5 business days
0110 0720 1250 2730
0210 0730 2110 2740
0220 0740 2220 2750
0260 0750 2260 2810
0280 0810 2310 2820
0310 0820 2360 2830
0360 0830 2410 2840
0410 0840 2420 2910
0420 0910 2430 2920
0430 0920 2440 2960
0440 0960 2510 3010
0510 1010 2519 3020
0519 1020 2520 3040
0520 1040 2530 3110
0530 1110 2539 3120
0539 1120 2610 3130
0610 1130 2620 3140
0620 1140 2630 3210
0630 1210 2640 3220
0640 1220 2650 3223
0650 1223 2660 3230
0660 1230 2710 3240
0710 1240 2720 3250
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Appendix B-l Regulation CC

F ederal R eserve Office

N u m b er o f  business days  
fo llow in g  the banking d a y  
fu n d s  are deposited

O m a h a
Depositary banks (1040, 3040) to: 5 business days

0110 0720 1250 2730
0210 0730 2110 2740
0220 0740 2220 2750
0260 0750 2260 2810
0280 0810 2310 2820
0310 0820 2360 2830
0360 0830 2410 2840
0410 0840 2420 2910
0420 0910 2430 2920
0430 0920 2440 2960
0440 0960 2510 3010
0510 1010 2519 3020
0519 1020 2520 3030
0520 1030 2530 3110
0530 1110 2539 3120
0539 1120 2610 3130
0610 1130 2620 3140
0620 1140 2630 3210
0630 1210 2640 3220
0640 1220 2650 3223
0650 1223 2660 3230
0660 1230 2710 3240
0710 1240 2720 3250

D a lla s
Depositary banks (1110, 3110) to: 5 business days
0110 0720 1250 2730
0210 0730 2110 2740
0220 0740 2220 2750
0260 0750 2260 2810
0280 0810 2310 2820
0310 0820 2360 2830
0360 0830 2410 2840
0410 0840 2420 2910
0420 0910 2430 2920
0430 0920 2440 2960
0440 0960 2510 3010
0510 1010 2519 3020
0519 1020 2520 3030
0520 1030 2530 3040
0530 1040 2539 3120
0539 1120 2610 3130
0610 1130 2620 3140
0620 1140 2630 3210
0630 1210 2640 3220
0640 1220 2650 3223
0650 1223 2660 3230
0660 1230 2710 3240
0710 1240 2720 3250
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Regulation CC Appendix B-l

F ederal R eserve Office

N u m b er o f  business days  
fo llow in g  the ban kin g  day  
fu n d s  are  deposited

Houston
Depositary banks (1130, 3130) to: 5 business days
0110 0720 1250 2730
0210 0730 2110 2740
0220 0740 2220 2750
0260 0750 2260 2810
0280 0810 2310 2820
0310 0820 2360 2830
0360 0830 2410 2840
0410 0840 2420 2910
0420 0910 2430 2920
0430 0920 2440 2960
0440 0960 2510 3010
0510 1010 2519 3020
0519 1020 2520 3030
0520 1030 2530 3040
0530 1040 2539 3110
0539 1110 2610 3120
0610 1120 2620 3140
0620 1140 2630 3210
0630 1210 2640 3220
0640 1220 2650 3223
0650 1223 2660 3230
0660 1230 2710 3240
0710 1240 2720 3250

San Antonio
Depositary banks (1140, 3140) to: 5 business days
0110 0720 1250 2730
0210 0730 2110 2740
0220 0740 2220 2750
0260 0750 2260 2810
0280 0810 2310 2820
0310 0820 2360 2830
0360 0830 2410 2840
0410 0840 2420 2910
0420 0910 2430 2920
0430 0920 2440 2960
0440 0960 2510 3010
0510 1010 2519 3020
0519 1020 2520 3030
0520 1030 2530 3040
0530 1040 2539 3110
0539 1110 2610 3120
0610 1120 2620 3130
0620 1130 2630 3210
0630 1210 2640 3220
0640 1220 2650 3223
0650 1223 2660 3230
0660 1230 2710 3240
0710 1240 2720 3250
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Appendix B-l Regulation CC

F ederal R eserve Office

N u m b er o f  business days  
fo llow in g  the banking d a y  
fu n d s  are deposited

El Paso
Depositary banks (1120, 3120) to: 5 business days

0110 0720 1250 2730
0210 0730 2110 2740
0220 0740 2220 2750
0260 0750 2260 2810
0280 0810 2310 2820
0310 0820 2360 2830
0360 0830 2410 2840
0410 0840 2420 2910
0420 0910 2430 2920
0430 0920 2440 2960
0440 0960 2510 3010
0510 1010 2519 3020
0519 1020 2520 3030
0520 1030 2530 3040
0530 1040 2539 3110
0539 1110 2610 3130
0610 1130 2620 3140
0620 1140 2630 3210
0630 1210 2640 3220
0640 1220 2650 3223
0650 1223 2660 3230
0660 1230 2710 3240
0710 1240 2720 3250

San Francisco
Depositary banks (1210, 3210) to: 5 business days

1220 1223 3220 3223

Los Angeles
Depositary banks (1220, 1223, 3220, 3223) to: 5 business days

1210 3210

Portland
Depositary banks (1230, 3220) to: 5 business days

1250 3250

Salt Lake City 
None

Seattle
Depositary banks (1250, 3250) to: 5 business days

1230 3230
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A P P E N D IX  B-2— Reduction o f  
Schedules for Certain N onlocal Checks 
Under the Permanent Schedule

A  depositary bank that is located in the fol
lowing check-processing territories shall make

funds deposited in an account by a nonlocal 
check described below available for withdraw
al not later than the number o f  business days 
follow ing the banking day on which funds are 
deposited, as specified below.

F ederal Reserve Office

N u m b er o f  business days  
fo llow in g  the banking day  
fu n d s  are deposited

C r a n fo r d 3 business days

0210 0260 0280 2260

U tic a 3 business days

0210 0280

N a s h v ille 3 business days

0613 2613

K a n s a s  C ity 3 business days

0865 2865
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APPENDIX C—Model Forms, Clauses, 
and Notices
This appendix contains model disclosure 
forms, clauses, and notices to facilitate com
pliance with the disclosure requirements of 
the regulation. Although use of these forms, 
clauses, and notices is not required, banks us
ing them properly to make disclosures re
quired by the regulation are deemed to be in 
compliance.

Model Specific-Policy Disclosure Forms
C -l Next-day availability
C-2 Next-day availability and section

229.13 exceptions
C-3 Next-day availability, case-by-case

holds to statutory limits, and section
229.13 exceptions (temporary 
schedule)

C-4 Holds to statutory limits on all de
posits (temporary schedule)

C-5 Holds to statutory limits on all de
posits (temporary schedule, includes 
chart)

C-6 Holds on all deposits, but for less 
time than the statutory limits, and 
case-by-case holds to the statutory 
limits (temporary schedule)

C-7 Holds to statutory limits on all de
posits (permanent schedule)

Model Clauses
C-8 Holds on other funds (check 

cashing)
C-8 A Holds on other funds (other 

account)
C-9 Appendix B availability (nonlocal 

checks)
C-10 Automated teller machine deposits 

(permanent schedule, extended hold) 
C -l 1 Cash-withdrawal limitation (tempo

rary schedule)
C-11A Cash-withdrawal limitation (tempo

rary schedule, clearinghouse 
member)

C -l IB Cash-withdrawal limitation (perma
nent schedule)

C - l2 Credit union interest-payment policy 

Model Notices
C -l3 Exception hold notice
C - l3A Reasonable-cause hold notice
C-13B One-time notice for large-deposit
148

and redeposited-check exception 
holds

C-13C One-time notice for repeated- 
overdraft exception holds 

C -l4 Case-by-case hold notice 
C -l5 Notice at locations where employees

accept consumer deposits 
C -l5A Notice at locations where employees 

accept consumer deposits (case-by
case holds)

C - l6 Notice at automated teller machines 
C -l7 Notice at automated teller machines

(delayed receipt)
C -l 8 Deposit-slip notice 
C -l9 Payable-through checks
C - l9A Payable-through checks

C - l — N ext-D ay Availability

YOUR ABILITY TO WITHDRAW  
FUNDS

at [bank name and location]

Our policy is to make funds from your depos
its available to you on the first business day 
after the day we receive your deposit. Elec
tronic direct deposits will be available on the 
day we receive the deposit. Once they are 
available, you can withdraw the funds in cash 
and we will use the funds to pay checks that 
you have written.

For determining the availability of your de
posits, every day is a business day, except Sat
urdays, Sundays, and federal holidays. If you 
make a deposit before [time o f day] on a busi
ness day that we are open, we will consider 
that day to be the day of your deposit. Howev
er, if you make a deposit after [time o f day] 
or on a day we are not open, we will consider 
that the deposit was made on the next busi
ness day we are open.

C -2— N ext-D ay Availability and Section 
229.13 Exceptions

YOUR ABILITY TO WITHDRAW  
FUNDS

at [bank name and location]

Our policy is to make funds from your depos
its available to you on the first business day 
after the day we receive your deposit. Elec
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tronic direct deposits will be available on the 
day we receive the deposit. Once they are 
available, you can withdraw the funds in cash 
and we will use the funds to pay checks that 
you have written.

For determining the availability of your de
posits, every day is a business day, except Sat
urdays, Sundays, and federal holidays. If you 
make a deposit before [ t im e  o f  d a y ] on a busi
ness day that we are open, we will consider 
that day to be the day of your deposit. Howev
er, if you make a deposit after [ t im e  o f  d a y ]  

or on a day we are not open, we will consider 
that the deposit was made on the next busi
ness day we are open.

Longer Delays May Apply

Funds you deposit by check may be delayed 
for a longer period under the following 
circumstances:

• We believe a check you deposit will not be 
paid.

• You deposit checks totaling more than 
$5,000 on any one day.

• You redeposit a check that has been re
turned unpaid.

• You have overdrawn your account repeat
edly in the last six months.

• There is an emergency, such as failure of 
com m unications or com puter equipment.

We will notify you if we delay your ability 
to withdraw funds for any of these reasons, 
and we will tell you when the funds will be 
available. They will generally be available no 
later than the [ n u m b e r ]  business day after the 
day of your deposit.

Special Rules for New Accounts

If you are a new customer, the following spe
cial rules will apply during the first 30 days 
your account is open.

Funds from electronic direct deposits to 
your account will be available on the day we 
receive the deposit. Funds from deposits of 
cash, wire transfers, and the first $5,000 of a 
day’s total deposits of cashier’s, certified, tell
er’s, traveler’s, and federal, state and local 
government checks will be available on the 
first business day after the day of your deposit 
if the deposit meets certain conditions. For ex

ample, the checks must be payable to you 
(and you may have to use a special deposit 
slip). The excess over $5,000 will be available 
on the ninth business day after the day of your 
deposit. If your deposit of these checks (other 
than a U.S. Treasury check) is not made in 
person to one of our employees, the first 
$5,000 will not be available until the second 
business day after the day of your deposit.

Funds from all other check deposits will be 
available on the [ n u m b e r ]  business day after 
the day of your deposit.

C -3 — N ext-D ay Availability, Case-by- 
Case H olds to Statutory Limits, and 
Section 229.13 Exceptions (Permanent 
Schedule)

YOUR ABILITY TO WITHDRAW  
FUNDS

at [ b a n k  n a m e  a n d  lo c a tio n ]

Our policy is to make funds from your depos
its available to you on the first business day 
after the day we receive your deposit. Elec
tronic direct deposits will be available on the 
day we receive the deposit. Once they are 
available, you can withdraw the funds in cash 
and we will use the funds to pay checks that 
you have written.

For determining the availability of your de
posits, every day is a business day, except Sat
urdays, Sundays, and federal holidays. If you 
make a deposit before [ t im e  o f  d a y ]  on a busi
ness day that we are open, we will consider 
that day to be the day of your deposit. Howev
er, if you make a deposit after [ t im e  o f  d a y ]  

or on a day we are not open, we will consider 
that the deposit was made on the next busi
ness day we are open.

Longer Delays May Apply

In some cases, we will not make all of the 
funds that you deposit by check available to 
you on the first business day after the day of 
your deposit. Depending on the type of check 
that you deposit, funds may not be available 
until the fifth business day after the day of 
your deposit. However, the first $100 of your 
deposits will be available on the first business 
day.
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If we are not going to make all of the funds 
from your deposit available on the first busi
ness day, we will notify you at the time you 
make your deposit. We will also tell you when 
the funds will be available. If your deposit is 
not made directly to one of our employees, or 
if we decide to take this action after you have 
left the premises, we will mail you the notice 
by the day after we receive your deposit.

If you will need the funds from a deposit 
right away, you should ask us when the funds 
will be available.

In addition, funds you deposit by check 
may be delayed for a longer period under the 
following circumstances:
• We believe a check you deposit will not be 

paid.
• You deposit checks totaling more than 

$5,000 on any one day.
• You redeposit a check that has been re

turned unpaid.
• You have overdrawn your account repeat

edly in the last six months.
• There is an emergency, such as failure of 

communications or computer equipment.
We will notify you if we delay your ability 

to  w ithdraw funds for any o f  these reasons, 
and we will tell you when the funds will be 
available. They will generally be available no 
later than the [number] business day after the 
day of your deposit.

Special Rules for New Accounts

If you are a new customer, the following spe
cial rules will apply during the first 30 days 
your account is open.

Funds from electronic direct deposits to 
your account will be available on the day we 
receive the deposit. Funds from deposits of 
cash, wire transfers, and the first $5,000 of a 
day’s total deposits of cashier’s, certified, tell
er’s, traveler’s, and federal, state and local 
government checks will be available on the 
first business day after the day of your deposit 
if the deposit meets certain conditions. For ex
ample, the checks must be payable to you 
(and you may have to use a special deposit 
slip). The excess over $5,000 will be available 
on the ninth business day after the day of your 
deposit. If your deposit of these checks (other 
than a U.S. Treasury check) is not made in 
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person to one of our employees, the first 
$5,000 will not be available until the second 
business day after the day of your deposit.

Funds from all other check deposits will be 
available on the [number] business day after 
the day of your deposit.

C-4— Holds to Statutory Limits on All 
Deposits (Temporary Schedule)

YOUR ABILITY TO WITHDRAW  
FUNDS

at [bank name and location]

Our policy is to delay the availability of funds 
that you deposit in your account. During the 
delay, you may not withdraw the funds in 
cash and we will not use the funds to pay 
checks that you have written.

Determining the Availability of a Deposit

The length of the delay is counted in business 
days from the day of your deposit. Every day 
is a business day except Saturdays, Sundays, 
and federal holidays. If you make a deposit 
before [time o f day] on a business day that we 
are open, we will consider that day to be the 
day of your deposit. However, if you make a 
deposit after [time o f day] or on a day we are 
not open, we will consider that the deposit 
was made on the next business day we are 
open.

The length of the delay varies depending on 
the type of deposit and is explained below.

Same-Day Availability

Funds from electronic direct deposits to your 
account will be available on the day we re
ceive the deposit.

Next-Day Availability

Funds from the following deposits are avail
able on the first business day after the day of 
your deposit:

• U.S. Treasury checks that are payable to 
you

• wire transfers
• checks drawn on [bank name] (unless 

[any limitations related to branches in dif
ferent states or check-processing regions] )
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If you make the deposit in person to one of 
our employees, funds from the following de
posits are also available on the first business 
day after the day of your deposit:

• cash
• state and local government checks that are 

payable to you ( if  you use a special deposit 
slip available from [ where deposit slip may 
be obtained])

• cashier’s, certified, and teller’s checks that 
are payable to you ( if  you use a special 
deposit slip available from [where deposit 
slip may be obtained])

• Federal Reserve Bank checks, Federal 
Home Loan Bank checks, and postal mon
ey orders, if these items are payable to you

If you do not make your deposit in person to 
one of our employees (for example, if you 
mail the deposit), funds from these deposits 
will be available on the second business day 
after the day of your deposit.

Other Check Deposits

The delay for other check deposits depends on 
whether the check is a local or a nonlocal 
check. To see whether a check is a local or a 
nonlocal check, look at the routing number on 
the check:

Personal Check

19
Pay to the

S

(Bank Name 
and Location)
1 123456789 1 0000000000 000

.Routing number

Business Check

Name of Company 
Address, City, State

19
Pay to the

$

(Bank Name 
and Location)
000000000 I 123456789 I 0000000000 000

.Routing number

If the first four digits of the routing number 
(1234 in the examples above) are [local num
bers] , then the check is a local check. Other
wise, the check is a nonlocal check. Some 
checks are marked “payable through” and 
have a four- or nine-digit number nearby. For 
these checks, use the four-digit number (or 
the first four digits of the nine-digit number), 
not the routing number on the bottom of the 
check, to determine if these checks are local 
or nonlocal. Our policy is to make funds from 
local and nonlocal checks available as follows.

1. Local checks. The first $100 from a deposit 
of local checks will be available on the first 
business day after the day of your deposit. 
The remaining funds will be available on the 
third business day after the day of your 
deposit.

For example, if you deposit a local check of 
$700 on a Monday, $100 of the deposit is 
available on Tuesday. The remaining $600 is 
available on Thursday.

2. Nonlocal checks. The first $100 from a de
posit of nonlocal checks will be available on 
the first business day after the day of your 
deposit. The remaining funds will be available 
on the seventh business day after the day of 
your deposit.

For example, if you deposit a $700 nonlocal 
check on a Monday, $100 of the deposit is 
available on Tuesday. The remaining $600 is 
available on Wednesday of the following 
week. If you deposit both categories of checks, 
$100 from the checks will be available on the 
first business day after the day of your deposit, 
not $100 from each category of check.

Longer Delays May Apply

Funds you deposit by check may be delayed 
for a longer period under the following 
circumstances:

• We believe a check you deposit will not be 
paid.

• You deposit checks totaling more than 
$5,000 on any one day.

• You redeposit a check that has been re
turned unpaid.

• You have overdrawn your account repeat
edly in the last six months.
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• There is an emergency, such as failure of 
communications or computer equipment.

We will notify you if we delay your ability 
to withdraw funds for any of these reasons, 
and we will tell you when the funds will be 
available. They will generally be available no 
later than the [number] business day after the 
day of your deposit.

Special Rules for New Accounts

If you are a new customer, the following spe
cial rules will apply during the first 30 days 
your account is open.

Funds from electronic direct deposits to 
your account will be available on the day we 
receive the deposit. Funds from deposits of 
cash, wire transfers, and the first $5,000 of a 
day’s total deposits of cashier’s, certified, tell
er’s, traveler’s, and federal, state and local 
government checks will be available on the 
first business day after the day of your deposit 
if the deposit meets certain conditions. For ex
ample, the checks must be payable to you 
(and you may have to use a special deposit 
slip). The excess over $5,000 will be available 
on the ninth business day after the day of your 
deposit. If your deposit of these checks (other 
than a U.S. Treasury check) is not made in 
person to one of our employees, the first 
$5,000 will not be available until the second 
business day after the day of your deposit.

Funds from all other check deposits will be 
available on the [number] business day after 
the day of your deposit.

C -5 — H olds to Statutory Limits on A ll 
D eposits (Perm anent Schedule, Includes 
Chart)

YOUR ABILITY TO WITHDRAW 
FUNDS

at [bank name and location ]

Our policy is to delay the availability of funds 
that you deposit in your account. During the 
delay, you may not withdraw the funds in 
cash and we will not use the funds to pay 
checks that you have written.
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Determining the Availability of a Deposit

The length of the delay is counted in business 
days from the day of your deposit. Every day 
is a business day except Saturdays, Sundays, 
and federal holidays. If you make a deposit 
before [time o f day] on a business day that we 
are open, we will consider that day to be the 
day of your deposit. However, if you make a 
deposit after [time o f day] or on a day we are 
not open, we will consider that the deposit 
was made on the next business day we are 
open.

The length of the delay varies depending on 
the type of deposit and is explained below.

Same-Day Availability

Funds from electronic direct deposits to your 
account will be available on the day we re
ceive the deposit.

Next-Day Availability

Funds from the following deposits are avail
able on the first business day after the day of 
your deposit:

• U.S. Treasury checks that are payable to 
you

• wire transfers
• checks drawn on [bank name] (unless 

[any limitations related to branches in dif
ferent states or check-processing regions] )

If you make the deposit in person to one of 
our employees, funds from the following de
posits are also available on the first business 
day after the day of your deposit:

• cash
• state and local government checks that are 

payable to you { if  you use a special deposit 
slip available from [where deposit slip may 
be obtained] )

• cashier’s, certified, and teller’s checks that 
are payable to you { if  you use a special 
deposit slip available from [where deposit 
slip may be obtained] )

• Federal Reserve Bank checks, Federal 
Home Loan Bank checks, and postal mon
ey orders, if these items are payable to you
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If you do not make your deposit in person to 
one of our employees (for example, if you 
mail the deposit), funds from these deposits 
will be available on the second business day 
after the day of your deposit.

Other Check Deposits

To find out when funds from other check de
posits will be available, look at the first four 
digits of the routing number on the check:

Personal Check

19
Pay to the

$

(Bank Name and
Location)

| 123456789 | 0000000000 000

.Routing number

Business Check

Name of Company 
Address, City, State

Pay to the
19____

$

(Bank Name and 
Location )

000000000 I 123456789 | 0000000000 000

.Routing number

Some checks are marked “payable
through” and have a four- or nine-digit num
ber nearby. For these checks, use this four
digit number (or the first four digits of the 
nine-digit number), not the routing number 
on the bottom of the check, to determine if 
these checks are local or nonlocal. Once you 
have determined the first four digits of the 
routing number (1234 in the examples 
above), the chart below will show you when 
the funds from the check will be available. If 
you deposit both categories of checks, $100 
from the checks will be available on the first 
business day after the day of your deposit, not 
$100 from each category of check.

Longer Delays May Apply

Funds you deposit by check may be delayed 
for a longer period under the following 
circumstances:

• We believe a check you deposit will not be 
paid.

• You deposit checks totaling more than 
$5,000 on any one day.

• You redeposit a check that has been re
turned unpaid.

• You have overdrawn your account repeat
edly in the last six months.

• There is an emergency, such as failure of 
communications or computer equipment.

We will notify you if we delay your ability 
to withdraw funds for any of these reasons, 
and we will tell you when the funds will be 
available. They will generally be available no 
later than the [number] business day after the 
day of your deposit.

Special Rules for New Accounts

If you are a new customer, the following spe
cial rules will apply during the first 30 days 
your account is open.

Funds from electronic direct deposits to 
your account will be available on the day we 
receive the deposit. Funds from deposits of 
cash, wire transfers, and the first $5,000 of a 
day’s total deposits of cashier’s, certified, tell
er’s, traveler’s, and federal, state and local 
government checks will be available on the 
first business day after the day of your deposit 
if the deposit meets certain conditions. For ex
ample, the checks must be payable to you 
(and you may have to use a special deposit 
slip). The excess over $5,000 will be available 
on the ninth business day after the day of your 
deposit. If your deposit of these checks (other 
than a U.S. Treasury check) is not made in 
person to one of our employees, the first 
$5,000 will not be available until the second 
business day after the day of your deposit.

Funds from all other check deposits will be 
available on the [number] business day after 
the day of your deposit.
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F irs t f o u r  d ig its

W hen  f u n d s  a re  
a v a ila b le  i f  a  
d e p o s it is m a d e

f r o m  ro u tin g  n u m b e r W hen  f u n d s  a re  a v a ila b le on  a  M o n d a y

[local numbers] $100 on the first business day after the day of your 
deposit.

Remaining funds on the second business day after 
the day of your deposit.

Tuesday

Wednesday

All other numbers $100 on the first business day after the day of your 
deposit.

Remaining funds on the fifth business day after 
the day of your deposit.

Tuesday

Monday of the 
following week

C -6 — H olds on A ll Deposits, but for 
Less Tim e Than the Statutory Limits, 
and Case-by-Case Holds to the Statutory 
Limits (Temporary Schedule)

YOUR ABILITY TO WITHDRAW  
FUNDS

at [bank name and location]

Our policy is to delay the availability of funds 
that you deposit in your account. During the 
delay, you may not withdraw the funds in 
cash and we will not use the funds to pay 
checks that you have written.

Determining the Availability of a Deposit

The length of the delay is counted in business 
days from the day of your deposit. Every day 
is a business day except Saturdays, Sundays, 
and federal holidays. If you make a deposit 
before [time o f day] on a business day that we 
are open, we will consider that day to be the 
day of your deposit. However, if you make a 
deposit after [time o f day] or on a day we are 
not open, we will consider that the deposit 
was made on the next business day we are 
open.

The length of the delay varies depending on 
the type of deposit and is explained below.

Same-Day Availability

Funds from electronic direct deposits to your 
account will be available on the day we re
ceive the deposit.
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Next-Day Availability

Funds from the following deposits are avail
able on the first business day after the day of 
your deposit:

• U.S. Treasury checks that are payable to 
you

• wire transfers
• checks drawn on [bank name] (unless 

[any limitations related to branches in dif
ferent states or check-processing regions] )

If you make the deposit in person to one of 
our employees, funds from the following de
posits are also available on the first business 
day after the day of your deposit:

• cash
• state and local government checks that are 

payable to you { if  you use a special deposit 
slip available from [where deposit slip may 
be obtained] )

• cashier’s, certified, and teller’s checks that 
are payable to you { if  you use a special 
deposit slip available from [where deposit 
slip may be obtained] )

• Federal Reserve Bank checks, Federal 
Home Loan Bank checks, and postal money 
orders, if these items are payable to you

If you do not make your deposit in person to 
one of our employees (for example, if you 
mail the deposit), funds from these deposits 
will be available on the second business day 
after the day of your deposit.
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Other Check Deposits

The delay for other check deposits depends on 
whether the check is a local or a nonlocal 
check. To see whether a check is a local or a 
nonlocal check, look at the routing number on 
the check:

Personal Check

19
Pay to the

$

(Bank Name and
Location)

| 123456789 | 0000000000 000

.Routing number

Business Check

Name of Company 
Address, City, State

Pay to the
19____

$

(Bank Name and 
Location)

000000000 | 123456789 | 0000000000 000

.Routing number

If the first four digits of the routing number 
(1234 in the examples above) are [local num
bers] , then the check is a local check. 
Otherwise, the check is a nonlocal check. 
Some checks are marked “payable through” 
and have a four- or nine-digit number nearby. 
For these checks, use the four-digit number 
(or the first four digits of the nine-digit num
ber), not the routing number on the bottom of 
the check, to determine if these checks are lo
cal or nonlocal. Our policy is to make funds 
from local and nonlocal checks available as 
follows.

1. Local checks. The first $100 from a deposit 
of local checks will be available on the first 
business day after the day of your deposit. 
The remaining funds will be available on the 
[number] business day after the day of your 
deposit.

For example, if you deposit a local check of 
$700 on a Monday, $100 of the deposit is 
available on Tuesday. The remaining $600 is 
available on [day].

2. Nonlocal checks. The first $100 from a de
posit of nonlocal checks will be available on 
the first business day after the day of your 
deposit. The remaining funds will be available 
on the [number] business day after the day of 
your deposit.

For example, if you deposit a $700 nonlocal 
check on a Monday, $100 of the deposit is 
available on Tuesday. The remaining $600 is 
available on [day].

If you deposit both categories of checks, 
$100 from the checks will be available on the 
first business day after the day of your deposit, 
not $100 from each category of check.

Longer Delays May Apply

In some cases, we will not make all of the 
funds that you deposit by check available at 
the times shown above. Depending on the 
type of check that you deposit, funds may not 
be available until the seventh business day af
ter the day of your deposit. However, the first 
$100 of your deposits will be available on the 
first business day after the day of your deposit.

If we are not going to make all funds from 
your deposit available at the times shown 
above, we will notify you at the time you 
make your deposit. We will also tell you when 
the funds will be available. If your deposit is 
not made directly to a bank em ployee, or if we 
decide to take this action after you have left 
the premises, we will mail you the notice by 
the day after we receive your deposit.

If you will need the funds from a deposit 
right away, you should ask us when the funds 
will be available.

In addition, funds you deposit by check 
may be delayed for a longer period under the 
following circumstances:

• We believe a check you deposit will not be 
paid.

• You deposit checks totaling more than 
$5,000 on any one day.

• You redeposit a check that has been re
turned unpaid.

• You have overdrawn your account repeat
edly in the last six months.

• There is an emergency, such as failure of 
communications or computer equipment.

We will notify you if we delay your ability
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to withdraw funds for any of these reasons, 
and we will tell you when the funds will be 
available. They will generally be available no 
later than the [number] business day after the 
day of your deposit.

Special Rules for New Accounts

If you are a new customer, the following spe
cial rules will apply during the first 30 days 
your account is open.

Funds from electronic direct deposits to 
your account will be available on the day we 
receive the deposit. Funds from deposits of 
cash, wire transfers, and the first $5,000 of a 
day’s total deposits of cashier’s, certified, tell
er’s, traveler’s, and federal, state and local 
government checks will be available on the 
first business day after the day of your deposit 
if the deposit meets certain conditions. For ex
ample, the checks must be payable to you 
(and you may have to use a special deposit 
slip). The excess over $5,000 will be available 
on the ninth business day after the day of your 
deposit. If your deposit of these checks (other 
than a U.S. Treasury check) is not made in 
person to one of our employees, the first 
$5,000 will not be available until the second 
business day after the day of your deposit.

Funds from all other check deposits will be 
available on the [number] business day after 
the day of your deposit.

C -7 — H olds to Statutory Limits on A ll 
Deposits (Perm anent Schedule)

YOUR ABILITY TO WITHDRAW  
FUNDS

at [bank name and location]

Our policy is to delay the availability of funds 
that you deposit in your account. During the 
delay, you may not withdraw the funds in 
cash and we will not use the funds to pay 
checks that you have written.

Determining the Availability of a Deposit

The length of the delay is counted in business 
days from the day of your deposit. Every day 
is a business day except Saturdays, Sundays, 
and federal holidays. If you make a deposit 
before [time o f day] on a business day that we 
156

are open, we will consider that day to be the 
day of your deposit. However, if you make a 
deposit after [time o f day] or on a day we are 
not open, we will consider that the deposit 
was made on the next business day we are 
open.

The length of the delay varies depending on 
the type of deposit and is explained below.

Same-Day Availability

Funds from electronic direct deposits to your 
account will be available on the day we re
ceive the deposit.

Next-Day Availability

Funds from the following deposits are avail
able on the first business day after the day of 
your deposit:

• U.S. Treasury checks that are payable to 
you

• wire transfers
• checks drawn on [bank name] (unless 

[any limitations related to branches in dif
ferent states or check-processing regions] )

If you make the deposit in person to one of 
our employees, funds from the following de
posits are also available on the first business 
day after the day of your deposit:

• cash
• state and local government checks that are 

payable to you ( if  you use a special deposit 
slip available from [where deposit slip may 
be obtained] )

• cashier’s, certified, and teller’s checks that 
are payable to you ( if  you use a special 
deposit slip available from [ where deposit 
slip may be obtained] )

• Federal Reserve Bank checks, Federal 
Home Loan Bank checks, and postal mon
ey orders, if these items are payable to you

If you do not make your deposit in person to 
one of our employees (for example, if you 
mail the deposit), funds from these deposits 
will be available on the second business day 
after the day of your deposit.

Other Check Deposits

The delay for other check deposits depends on 
whether the check is a local or a nonlocal 
check. To see whether a check is a local or a
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nonlocal check, look at the routing number on 
the check:

Personal Check

19
Pay to the

.$

(Bank Name and
Location)

1 123456789 1 0000000000 000

.Routing number

Business Check

Name of Company 
Address, City, State

Pay to the
19

$

(Bank Name and 
Location)

000000000 | 123456789 1 0000000000 000

dollars

_______ Routing number

If the first four digits of the routing number 
(1234 in the examples above) are [local num
bers], then the check is a local check. 
Otherwise, the check is a nonlocal check. 
Some checks are marked “payable through” 
and have a four- or nine-digit number nearby. 
For these checks, use the four-digit number 
(or the first four digits of the nine-digit num
ber), not the routing number on the bottom of 
the check, to determine if these checks are lo
cal or nonlocal. Our policy is to make funds 
from local and nonlocal checks available as 
follows.

1. Local checks. The first $100 from a deposit 
of local checks will be available on the first 
business day after the day of your deposit. 
The remaining funds will be available on the 
second business day after the day of your 
deposit.

For example, if you deposit a local check of 
$700 on a Monday, $100 of the deposit is 
available on Tuesday. The remaining $600 is 
available on Wednesday.

2. Nonlocal checks. The first $100 from a de
posit of nonlocal checks will be available on 
the first business day after the day of your 
deposit. The remaining funds will be available 
on the fifth business day after the day of your 
deposit.

For example, if you deposit a $700 nonlocal 
check on a Monday, $100 of the deposit is 
available on Tuesday. The remaining $600 is 
available on Monday of the following week. If 
you deposit both categories of checks, $100 
from the checks will be available on the first 
business day after the day of your deposit, not 
$100 from each category of check.

Longer Delays May Apply

Funds you deposit by check may be delayed 
for a longer period under the following 
circumstances:

• We believe a check you deposit will not be 
paid.

• You deposit checks totaling more than 
$5,000 on any one day.

• You redeposit a check that has been re
turned unpaid.

• You have overdrawn your account repeat
edly in the last six months.

• There is an emergency, such as failure of 
communications or computer equipment.

We will notify you if we delay your ability 
to withdraw funds for any of these reasons, 
and we will tell you when the funds will be 
available. They will generally be available no 
later than the [number] business day after the 
day of your deposit.

Special Rules for New Accounts

If you are a new customer, the following spe
cial rules will apply during the first 30 days 
your account is open.

Funds from electronic direct deposits to 
your account will be available on the day we 
receive the deposit. Funds from deposits of 
cash, wire transfers, and the first $5,000 of a 
day’s total deposits of cashier’s, certified, tell
er’s, traveler’s, and federal, state and local 
government checks will be available on the 
first business day after the day of your deposit 
if the deposit meets certain conditions. For ex
ample, the checks must be payable to you 
(and you may have to use a special deposit 
slip). The excess over $5,000 will be available 
on the ninth business day after the day of your 
deposit. If your deposit of these checks (other 
than a U.S. Treasury check) is not made in 
person to one of our employees, the first
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$5,000 will not be available until the second 
business day after the day of your deposit.

Funds from all other check deposits will be 
available on the [number] business day after 
the day of your deposit.

C -8 — Holds on Other Funds (Check  
Cashing)

If we cash a check for you that is drawn on 
another bank, we may withhold the availabil
ity of a corresponding amount of funds that 
are already in your account. Those funds will 
be available at the time funds from the check 
we cashed would have been available if you 
had deposited it.

C -8 A — Holds on Other Funds (Other 
A ccount)

If we accept for deposit a check that is drawn 
on another bank, we may make funds from 
the deposit available for withdrawal immedi
ately but delay your availability to withdraw a 
corresponding amount of funds that you have 
on deposit in another account with us. The 
funds in the other account would then not be 
available for withdrawal until the time periods 
that are described elsewhere in this disclosure 
for the type of check that you deposited.

C -9 — Appendix B Availability 
(N onlocal Checks)

3. Certain other checks. We can process non
local checks drawn on financial institutions in 
certain areas faster than usual. Therefore, 
funds from deposits of checks drawn on insti
tutions in those areas will be available to you 
more quickly. Call us if you would like a list 
of the routing numbers for these institutions.

C -10— Autom ated Teller M achine 
D eposits (Permanent Schedule,
Extended H old)

DEPOSITS AT AUTOMATED 
TELLER MACHINES

Funds from any deposits (cash or checks) 
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made at automated teller machines (ATMs) 
we do not own or operate will not be available 
until the fifth business day after the day of 
your deposit. This rule does not apply at 
ATMs that we own or operate.

[A list of our ATMs is enclosed.]

or

[A list of ATMs where you can make de
posits but that are not owned or operated by 
us is enclosed.]

or

[All ATMs that we own or operate are 
identified as our machines.]

C - l l — Cash-W ithdrawal Limitation  
(Temporary Schedule)

1. Local checks. The first $100 from a deposit 
of local checks will be available on the first 
business day after the day of your deposit to 
pay checks you have written to others. All of 
the remaining funds will be available on the 
third business day after the day of your depo
sit to pay checks you have written to others.

The first $100 will also be available for 
withdrawal in cash on the first business day 
after the day of your deposit. An additional 
$400 of the deposit may be withdrawn in cash 
at or after [time no later than 5:00 p.m . ] on 
the third business day after the day of your 
deposit. All of the remaining funds will be 
available for cash withdrawal on the fourth 
business day after the day of your deposit.

For example, if you deposit a local check of 
$700 on a Monday, $100 of the deposit is 
available on Tuesday to pay checks to others 
and to withdraw in cash. The rest is available 
to pay checks on Thursday. At or after [time 
no later than 5:00p.m. ] on Thursday you may 
withdraw another $400 of the deposit in cash, 
and you may withdraw the rest in cash on 
Friday.

2. Nonlocal checks. The first $100 from a de
posit of nonlocal checks will be available on 
the first business day after the day of your 
deposit for cash withdrawal and to pay checks 
you have written to others. The remainder 
will be available on the seventh business day
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after the day of your deposit for both of these 
purposes.

For example, if you deposit a nonlocal 
check on a Monday, $100 of the deposit is 
available on Tuesday to pay checks to others 
and to withdraw in cash. The remaining funds 
from the deposit are available on Wednesday 
of the following week for cash withdrawal and 
to pay checks written to others.

C—11A — Cash-Withdrawal Limitation  
(Temporary Schedule, Clearinghouse 
Member)

1. Local checks. The first $100 from a deposit 
of local checks will be available on the first 
business day after the day of your deposit for 
cash withdrawal and to pay checks you have 
written to others. The remainder generally 
will be available on the third business day af
ter the day of your deposit for both of these 
purposes.

For example, if you deposit a local check of 
$700 on a Monday, $100 of the deposit is 
available on Tuesday to pay checks to others 
and to withdraw in cash. The remaining $600 
is available on Thursday for cash withdrawal 
and to pay checks you have written to others.

In some cases, however, depending on the 
bank on which the check is drawn, special 
limitations apply to withdrawals in cash. The 
first $100 will be available for cash withdrawal 
on the first business day after the day of your 
deposit. An additional $400 of the deposit 
may be withdrawn in cash at or after [time no 
later than 5:00 p.m. ] on the third business day 
after the day of your deposit. All of the re
maining funds will be available for cash with
drawal on the fourth business day after the 
day of your deposit.

In these cases, for example, if you deposit a 
local check of $700 on a Monday, $100 of the 
deposit is available on Tuesday to pay checks 
to others and to withdraw in cash. The rest is 
available to pay checks on Thursday. At or 
after [time no later than 5:00p.m. ] on Thurs
day you may withdraw another $400 of the 
deposit in cash, and you may withdraw the 
rest in cash on Friday.

2. Nonlocal checks. The first $100 from a de
posit of nonlocal checks will be available on

the first business day after the day of your 
deposit for cash withdrawal and to pay checks 
you have written to others. The remainder 
will be available on the seventh business day 
after the day of your deposit for both of these 
purposes.

For example, if you deposit a nonlocal 
check on a Monday, $100 of the deposit is 
available on Tuesday to pay checks to others 
and to withdraw in cash. The remaining funds 
from the deposit are available on Wednesday 
of the following week for cash withdrawal and 
to pay checks written to others.

C—1 IB— Cash-W ithdrawal Limitation 
(Permanent Schedule)

1. Local checks. The first $100 from a deposit 
of local checks will be available on the first 
business day after the day of your deposit to 
pay checks you have written to others. All of 
the remaining funds will be available on the 
second business day after the day of your de
posit to pay checks you have written to 
others.

The first $100 will also be available for 
withdrawal in cash on the first business day 
after the day of your deposit. An additional 
$400 of the deposit may be withdrawn in cash 
at or after [time no later than 5:00p.m.] on 
the second business day after the day of your 
deposit. All of the remaining funds will be 
available for cash withdrawal on the third 
business day after the day of your deposit.

For example, if you deposit a local check of 
$700 on a Monday, $100 of the deposit is 
available on Tuesday to pay checks to others 
and to withdraw in cash. The rest is available 
to pay checks on Wednesday. At or after 
[time no later than 5:00p.m. ] on Wednesday 
you may withdraw another $400 of the depo
sit in cash, and you may withdraw the rest in 
cash on Thursday.

2. Nonlocal checks. The first $100 from a de
posit of nonlocal checks will be available on 
the first business day after the day of your 
deposit to pay checks you have written to oth
ers. All of the remaining funds will be avail
able on the fifth business day after the day of 
your deposit to pay checks you have written 
to others.
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The first $100 will also be available for 
withdrawal in cash on the first business day 
after the day of your deposit. An additional 
$400 of the deposit may be withdrawn in cash 
at or after [time no later than 5:00 p.m . ] on 
the fifth business day after the day of your 
deposit. All of the remaining funds will be 
available for cash withdrawal on the sixth 
business day after the day of your deposit.

For example, if you deposit a nonlocal 
check of $700 on a Monday, $100 of the depo
sit is available on Tuesday to pay checks to 
others and to withdraw in cash. The rest is 
available to pay checks on Monday of the fol
lowing week. At or after [time no later than 
5:00 p.m.] on that Monday, you may with
draw another $400 of the deposit in cash. The 
rest may be withdrawn in cash on Tuesday of 
that following week.

C - 12— Credit-Union Interest-Payment 
Policy

INTEREST-PAYMENT POLICY

If we receive a deposit to your account on or 
before the tenth of the month, you begin earn
ing interest on the deposit (whether it was a 
deposit of cash or checks) as of the first day of 
that month. If we receive the deposit after the 
tenth of the month, you begin earning interest 
on the deposit as of the first of the following 
month. For example, a deposit made on June 
7 earns interest from June 1, while a deposit 
made on June 17 earns interest from July 1.

C -13— Exception Hold N otice

NOTICE OF HOLD

Account number: Date of deposit:
[number] [date]

Amount of deposit:
[amount]

We are delaying the availability of 
$[amount being held] from this deposit. 
These funds will be available on the [number] 
business day after the day of your deposit.

We are taking this action because:

____ A check you deposited was previously
returned unpaid.

You have overdrawn your account re
peatedly in the last six months.
The checks you deposited on this day 
exceed $5,000.
An emergency, such as failure of com
munications or computer equipment, 
has occurred.
We believe a check you deposited will 
not be paid for the following reasons:

(If you did not receive this notice at the time 
you made the deposit and the check you de
posited is paid, we will refund to you any fees 
for overdrafts or returned checks that result 
solely from the additional delay that we are 
imposing. To obtain a refund of such fees, 
[description o f procedure for obtaining 
refund].)

C -13 A — Reasonable-Cause Hold N otice  

NOTICE OF HOLD

Account number: Date of deposit:
[number] [date]

Amount of deposit:
[amount]

We are delaying the availability of the funds 
you deposited by the following check:

[description o f check, such as amount and 
drawer]

These funds will be available on the [number] 
business day after the day of your deposit. 
The reason for the delay is explained below:

____ We received notice that the check is
being returned unpaid.

____ We have confidential information that
indicates that the check may not be 
paid.

____ The check is drawn on an account with
repeated overdrafts.

____ We are unable to verify the indorse
ment of a joint payee.

____ Some information on the check is not
consistent with other information on 
the check.

____ There are erasures or other apparent
alterations on the check.
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____ The routing number of the paying
bank is not a current routing number.

____ The check is postdated or has a stale
date.

____ Information from the paying bank in
dicates that the check may not be paid.

____ We have been notified that the check
has been lost or damaged in collection.

____ Other:____________________________

(If you did not receive this notice at the 
time you made the deposit and the check you 
deposited is paid, we will refund to you any 
fees for overdrafts or returned checks that re
sult solely from the additional delay that we 
are imposing. To obtain a refund of such fees, 
[description o f procedure for obtaining 
refund].)

C -13B — One-Time N otice for Large- 
Deposit and Redeposited-Check  
Exception Holds

NOTICE OF HOLD 

If you deposit into your account:

• Checks totaling more than $5,000 on any
one day, the first $5,000 deposited on any 
one banking day will be available to you  
according to our general policy. The 
amount in excess of $5,000 will generally be 
available on the [number] business day for 
checks drawn on [bank], the [number] 
business day for local checks and [number] 
business day for nonlocal checks after the 
day of your deposit. If checks (not drawn 
on us) that otherwise would receive next- 
day availability exceed $5,000, the excess 
will be treated as either local or nonlocal 
checks depending on the location of the 
paying bank. If your check deposit, exceed
ing $5,000 on any one day, is a mix of local 
checks, nonlocal checks, checks drawn on 
[bank], or checks that generally receive 
next-day availability, the excess will be cal
culated by first adding together the [ ],
then the [ ], then the [ ], then the [ ].

• A check that has been returned unpaid, the 
funds will generally be available on the 
[number] business day for checks drawn on

[bank], the [number] business day for lo
cal checks and the [number] business day 
for nonlocal checks after the day of your 
deposit. Checks (not drawn on us) that 
otherwise would receive next-day availabil
ity will be treated as either local or nonlocal 
checks depending on the location of the 
paying bank.

C -13C — One-Time N otice for Repeated- 
Overdraft Exception Hold

NOTICE OF HOLD

Account Number: Date of Notice:
[Number] [Date]

We are delaying the availability of checks 
deposited into your account due to repeated 
overdrafts of your account. For the next six 
months, deposits will generally be available on 
the [number] business day for checks drawn 
on [bank], the [number] business day for lo
cal checks, the [number] business day for 
nonlocal checks after the day of your deposit. 
Checks (not drawn on us) that otherwise 
would have received next-day availability will 
be treated as either local or nonlocal checks 
depending on the location of the paying bank.

C-14— Case-by-Case Hold N otice

NOTICE OF HOLD

Account number: Date of deposit:
[number] [date]

Amount of deposit:
[amount]

We are delaying the availability of 
$[amount being held] from this deposit. 
These funds will be available on the [number] 
business day after the day of your deposit.

(If you did not receive this notice at the 
time you made the deposit and the check you 
deposited is paid, we will refund to you any 
fees for overdrafts or returned checks that re
sult solely from the additional delay that we 
are imposing. To obtain a refund of such fees, 
[description o f procedure for obtaining 
refund].)
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C -15— N otice at Locations Where 
Employees Accept Consumer Deposits 
(Permanent Schedule)

FUNDS-AVAILABILITY POLICY

D esc rip tio n  o f  D e p o s it W hen  F u n d s  C an  B e  
W ith d ra w n  b y  C ash  o r  
C h e ck

Direct deposits The day we receive the 
deposit

Cash; wire transfers; The first business day
cashier’s, certified, 
teller’s, or government 
checks; checks on 
[ b a n k  n a m e ]  (unless 
[a n y  lim ita tio n  r e la te d  
to  b ra n ch es  in d iffe r e n t  
c h eck -p ro cess in g  
r e g io n s ]), and the first 
$100 of a day’s 
deposits of other 
checks

after the day of deposit

Local checks The second business 
day after the day of 
deposit

Nonlocal checks The fifth business day 
after the day of deposit

C -17— N otice at Autom ated Teller 
M achines (D elayed Receipt)

NOTICE

Deposits at this ATM between [day] and 
[day] will not be considered received until 
[day]. The availability of funds from the de
posit may be delayed as a result.

C -18— Deposit-Slip N otice

Deposits may not be available for immediate 
withdrawal.

C -15 A — N otice at Locations Where 
Employees Accept Consumer Deposits 
(Case-by-Case H olds) (Perm anent 
Schedule)

FUNDS-AVAILABILITY POLICY

Our general policy is to allow you to with
draw funds deposited in your account on the 
[number] business day after the day we re
ceive your deposit. Funds from electronic de
posits will be available on the day we receive 
the deposit. In some cases, we may delay your 
ability to withdraw funds beyond the [num
ber] business day. Then, the funds will gener
ally be available by the fifth business day after 
the day of deposit.

C -16— N otice at Autom ated Teller 
Machines

AVAILABILITY OF DEPOSITS

Funds from deposits may not be available for 
immediate withdrawal. Please refer to your 
institution’s rules governing funds availability 
for details.
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C O M M EN TA R Y  

A P P E N D IX  C

Appendix C contains model forms and clauses 
that may be used by banks to meet their dis
closure responsibilities under the regulation. 
Banks using the model forms and clauses 
properly will be in compliance with the disclo
sure requirements of the regulation.

Certain information that must be inserted 
by a bank using the forms is within brackets 
in the text of the forms. Some forms contain 
alternative clauses, and these are set forth in 
brackets and separated by the word “or.” 
Banks may make certain changes in the for
mat or content of the model forms and delete 
material that is inapplicable without losing 
the act’s protection from liability for banks 
that use the forms properly. For example, if a 
bank does not take advantage of the section
229.13 exceptions, it may delete the material 
relating to those exceptions. The rearrange
ment of the model forms may not be so exten
sive, however, as to affect the substance, clari
ty, or meaningful sequence of the forms. 
Acceptable changes include, for example—

• using “customer” and “bank” instead of 
pronouns

• not using bold type for headings
• incorporating certain state-law plain- 

English requirements

Shorter time periods for availability may al
ways be substituted for time periods used in 
the model forms.

Banks may also add information related to 
their availability policies. For example, a bank 
might indicate that although funds have been 
made available to a customer and the custom
er has withdrawn them, the customer is still 
responsible for problems with the deposit, 
such as checks that were deposited being re
turned unpaid. Or a bank could provide in its 
disclosure a telephone number to be used if a 
customer has an inquiry regarding a deposit.

Banks are cautioned against using the 
forms without reviewing their own policies 
and practices, as well as state and federal laws 
regarding the time periods for availability of 
specific types of checks. A bank using a model 
form will be in compliance with the act and

the regulation only if its disclosures corre
spond to the bank’s availability policy.

M odels C - l  Through C -7  Generally

These forms are models for the specific avail
ability-policy disclosure described in section 
229.16 of the regulation. The forms accommo
date a variety of availability policies, ranging 
from policies of next-day availability to holds 
on a blanket basis up to the maximum time 
allowed in the regulation. Models C-3 and 
C-6 reflect the additional disclosures dis
cussed in section 229.16(b) and (c) for banks 
that have a policy of extending availability 
times on a case-by-case basis.

As already noted, there are several places in 
the forms where information must be inserted. 
This information includes the bank’s name 
and cut-off1 times, limitations relating to next- 
day availability, and the first four digits of 
routing numbers for local banks. In disclosing 
when funds will be available for withdrawal, 
the bank must insert the ordinal number 
(such as first, second, etc.) of the business day 
the funds will become available.

Models C -l through C-7 generally do not 
reflect any optional provisions of the regula
tion, or those that apply only to certain banks. 
Instead, disclosures for these provisions are 
included in the model clauses (models C-8 
through C -l2). A bank using one of the mod
el forms should also consider whether it must 
incorporate one or more of the model clauses.

While section 229.10(b) of the regulation 
requires next-day availability for electronic 
payments, Treasury regulations (31 CFR 
210) and ACH association rules require that 
preauthorized credits ( “direct deposits”) be 
made available on the day the bank receives 
the funds. Model Forms C -l through C-7 re
flect these rules. Wire transfers, however, are 
not governed by Treasury or ACH rules, but 
banks generally make funds from wire trans
fers available on the day received or on the 
business day following receipt. Banks should 
ensure that their disclosures reflect the avail
ability given in most cases for wire transfers.

Banks that have used earlier versions of the 
model forms or clauses (such as those forms 
that gave Social Security benefits and payroll 
payments as examples of preauthorized cred-
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its available the day after deposit) are protect
ed from civil liability under section 229.21 (e). 
Banks are encouraged, however, to use cur
rent versions of the forms when reordering or 
reprinting supplies of forms.

Model C -l

A bank may use this form when its policy is to 
make funds from all deposits available on the 
first business day after a deposit is made. This 
form may also be used by banks that provide 
immediate availability by substituting the 
word “immediately” in place of “on the first 
business day after the day we receive your 
deposit.”

Model C-2

A bank may use this form when its policy is to 
make funds from all deposits available to its 
customers on the first business day after the 
deposit is made, and to reserve the right to 
invoke the new account and other exceptions 
in section 229.13 of the regulation.

Model C-2

A bank may use this form when its policy, in 
most cases, is to make funds from all types of 
deposits available the day after the deposit is 
made, but to delay availability on some depos
its on a case-by-case basis up to the maximum 
time periods allowed under the regulation. A 
bank using this form also reserves the right to 
invoke the exceptions listed in section 229.13 
of the regulation. A bank reserving the right 
to impose the cash-withdrawal limitation in 
section 229.12(d) should disclose that funds 
may not be available until the sixth (rather 
than fifth) business day in the first paragraph 
under the heading “Longer Delays May 
Apply.”

Model C-4

A bank may use this form when its policy is to 
impose delays to the full extent allowed under 
the temporary schedule in section 229.11 and 
to reserve the right to invoke the section
229.13 exceptions.

Model C-5

A bank may use this form when its policy is 
164

the same as that outlined in model C -l. The 
only difference between model C - l  and model 
C-5 is that in the latter a chart showing the 
bank’s availability policy for local and nonlo
cal checks is substituted for the narrative de
scription in the former.

A bank may use this form when its policy is to 
delay availability based on the deposit catego
ries (next-day availability items and local and 
nonlocal checks) in the regulation, but to 
make funds available more quickly than is re
quired by the regulation. A bank using this 
form would also reserve the right to place 
holds on a case-by-case basis up to the statuto
ry limits and to invoke the section 229.13 
exceptions.

A bank may use this form when its policy is to 
impose delays to the full extent allowed by the 
permanent schedule in section 229.12 and to 
reserve the right to invoke the section 229.13 
exceptions.

M odels C -8  Through C - l 2 Generally

These model clauses must be incorporated 
into a bank’s specific availability-policy disclo
sure under certain circumstances. The com
mentary to each clause indicates when the 
clause is required.

This clause must be incorporated in the spe
cific availability-policy disclosure by banks 
that reserve the right to place a hold on funds 
already on deposit when they cash a check for 
the customer, as discussed under section 
229.19(e).

This clause must be incorporated in the spe
cific availability-policy disclosure by banks 
that reserve the right to place a hold on funds 
in an account of the customer other than the 
account into which the deposit is made, as dis
cussed in section 229.19(e).

Model C-6

Model C -7

Model C-8A

Model C-8
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Model C-9

This clause must be incorporated in the spe
cific availability-policy disclosure by banks in 
check-processing regions where the availabil
ity schedules for certain nonlocal checks have 
been reduced, as described in appendix B of 
the regulation. Banks using model C-4, C-6, 
or C-7 may insert this clause at the con
clusion of the discussion titled “Nonlocal 
Checks.”

Model C-10

This clause must be incorporated in the spe
cific availability-policy disclosure by banks 
that reserve the right to delay availability of 
deposits at nonproprietary ATMs until the 
fifth business day following the day of deposit, 
as permitted by section 229.12(f)(1). A bank 
must choose among the alternative language 
based on how it chooses to differentiate be
tween proprietary and nonproprietary ATMs, 
as required under section 229.16(b)(5).

Model C - l l

This clause must be incorporated in the spe
cific availability-policy disclosure by banks 
that are not members of a local clearinghouse 
and that choose to limit their customers’ abili
ty to withdraw cash on the third business day 
following the deposit of a local check, as al
lowed during the temporary schedule under 
section 229.11. Banks using model C-4 or 
C-6 may substitute this clause for the sections 
titled “Local Checks” and “Nonlocal 
Checks.”

Model C - l l  A

This clause serves the same purpose as model 
C -l l  except that it reflects the section 229.11 
rule for banks that are members of local clear
inghouses. Banks using models C-4 or C-6 
may substitute this clause for the sections ti
tled “Local Checks” and “Nonlocal Checks.”

Model C-11B

This clause may be used to disclose cash-with
drawal limitations under the permanent 
schedule in section 229.12. Banks using model 
C-7 to disclose availability under the perma

nent schedule may substitute this clause for 
the sections titled “Local Checks” and “Non
local Checks.” This clause should not be used 
in making disclosures under the temporary 
schedule in section 229.11.

Model C-12

This clause must be incorporated in the spe
cific availability-policy disclosure by credit 
unions seeking to satisfy the notice require
ment of section 229.14(b). This model clause 
is only an example of a hypothetical policy. 
Credit unions may follow any policy for ac
crual provided the method of accruing inter
est is the same for cash and check deposits.

M odels C -13 Through C -18 Generally

These forms are models for various notices re
quired by the regulation.

Model C-13

This form satisfies the written notice required 
under section 229.13(g) of the regulation 
when a bank places a hold based on a section
229.13 exception. If a hold is being placed on 
more than one check in a deposit, each check 
need not be described, but if different reasons 
apply, each reason must be indicated. A bank 
may use the actual date when funds will be 
available for withdrawal rather than the num
ber of the business day following the day of 
deposit. The bank must incorporate in the no
tice the material set out in brackets if it impos
es overdraft fees after invoking a section
229.13 exception.

Model C-13 A

This form satisfies the same requirements as 
model C-13, and the same instructions apply, 
except that model C-13 A is for use by a bank 
that invokes the reasonable-cause exception in 
section 229.13. The form provides the bank 
with a list of specific reasons that may be giv
en for invoking the exception. If a hold is be
ing placed on more than one check in a depo
sit, each check must be described separately, 
and if different reasons apply, each reason 
must be indicated. Banks may disclose of the 
reason for their doubting collectability by 
checking the appropriate reason on the form.
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If the “Other” category is checked, the reason 
must be given.

of when deposits are received must be adjust 
ed accordingly.

Model C-13B Model C - l8

This form satisfies the notice requirements of 
section 229.13(g)(2).

This form satisfies the notice requirements of 
section 229.18(a) for deposit slips.

Model C-13C

This form satisfies the notice requirements of 
section 229.13(g)(3).

Model C - l 4

This form satisfies the notice required under 
section 229.16(b)(2) when a bank with a 
case-by-case hold policy imposes a delay on a 
deposit. This notice does not require a state
ment of the specific reason for the hold, as is 
the case when a section 229.13 exception hold 
is placed. A bank may specify the actual date 
when funds will be available for withdrawal 
rather than the number of the business day 
following the day of deposit when funds will 
be available. The bank must incorporate in the 
notice the material set out in brackets if it im
poses overdraft fees after invoking a case-by
case hold.

Model C-15 and C-15A

Either of these forms satisfies the notice re
quirements of section 229.18(b) (notice at lo
cations where employees accept consumer 
deposits). Model C-15 is based on an avail
ability policy that is the same as the perma
nent schedule in the regulation and the policy 
reflected in models C-5 and C-7. Model 
C-15 A may be used by a bank with a case-by- 
case availability policy.

Model C-16

This form satisfies the ATM notice require
ment of section 229.18(c)(1).

Model C - l 7

This form satisfies the ATM notice require
ment of section 229.18(c)(2) when receipt of 
deposits at off-premises ATMs is delayed un
der section 229.19(a)(4). It is based on col
lection of deposits once a week. If collections 
occur more or less frequently, the description 
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A P P E N D IX  D — Indorsement Standards

1. The depositary bank shall indorse a check 
according to the following specifications:

• The indorsement shall contain—
—the bank’s nine-digit routing number, 

set off by arrows at each end of the 
number and pointing toward the 
number;

—the bank’s name/location; and 
—the indorsement date.

• The indorsement may also contain—
—an optional branch identification;
—an optional trace/sequence number;
—an optional telephone number for re

ceipt of notification of large-dollar re
turned checks; and

—other optional information provided 
that the inclusion of such information 
does not interfere with the readability of 
the indorsement.

• The indorsement shall be written in dark 
purple or black ink.

• The indorsement shall be placed on the 
back of the check so that the routing num
ber is wholly contained in the area 3.0 
inches from the leading edge of the check 
to 1.5 inches from the trailing edge of the 
check.• 1

2. Each subsequent collecting bank indorser 
shall protect the identifiability and legibility of 
the depositary bank indorsement by:

• including only its nine-digit routing num
ber (without arrows), the indorsement 
date, and an optional trace/sequence 
number;

• using an ink color other than purple; and
• indorsing in the area on the back of the 

check from 0.0 inches to 3.0 inches from 
the leading edge of the check.

3. Each returning bank indorser shall protect 
the identifiability and legibility of the deposi
tary bank indorsement by:

• using an ink color other than purple;

• staying clear of the area on the back of the 
check from 3.0 inches from the leading 
edge of the check to the trailing edge of 
the check.

1 The leading edge is defined as the right side of the 
check looking at it from the front. The trailing edge is de
fined as the left side of the check looking at it from the 
front. See American National Standards Committee on Fi
nancial Services Specification fo r  the Placem ent an d  Loca
tion o f  M IC R  Printing, X  9.13.
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A P P E N D IX  F— Preemption 
Determinations

Uniform Commercial Code, Section 
4 -2 1 3 (5 )

Section 4-213(5) of the Uniform Commercial 
Code (UCC) provides that money deposited 
in a bank is available for withdrawal as of 
right at the opening of business of the banking 
day after deposit. Although the language “de
posited in a bank” is unclear, arguably it is 
broader than the language “made in person to 
an employee of the depositary bank,” which 
conditions the next-day availability of cash 
under Regulation CC (§ 229.10(a)(1)). Un
der Regulation CC, deposits of cash that are 
not made in person to an employee of the de
positary bank must be made available by the 
second business day after the banking day of 
deposit (§ 229.10(a)(2)). Therefore, this 
provision of the UCC may call for the avail
ability of certain cash deposits in a shorter 
time than provided in Regulation CC.

This provision of the UCC, however, is sub
ject to section 4-103(1), which provides, in 
part, that “the effect of the provisions of this 
Article may be varied by agreement 
(The Regulation CC funds-availability re
quirements may not be varied by agreement.) 
UCC section 4-213(5) supersedes the Regu
lation CC provision in section 229.10(a)(2), 
but a depositary bank may not agree with its 
customer under section 4-103(1) of the code 
to extend availability beyond the time periods 
provided in section 229.10(a) of Regulation 
CC.

California

Background

The Board has been requested, in accordance 
with section 229.20(d) of Regulation CC (12 
CFR 229), to determine whether the Expedit
ed Funds Availability Act ( “the act”) and 
subpart B (and in connection therewith, sub
part A) of Regulation CC preempt the provi
sions of California law concerning availability 
of funds. This preemption determination spec
ifies those provisions of the California funds- 
availability law that supersede the act and 
Regulation CC. (See also the Board’s preemp- 
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tion determination regarding the Uniform 
Commercial Code, section 4-213(5), pertain
ing to availability of cash deposits (at 9-660).)

California has four separate sets of regula
tions establishing maximum availability 
schedules. The regulations applicable to com
mercial banks and branches of foreign banks 
located in California (Cal. Admin. Code tit, 
10, §§ 10.190401-10.190402) were promul
gated by the superintendent of banks. The reg
ulations applicable to savings banks and sav
ings and loan associations (Cal. Admin. Code 
tit. 10, §§ 106.200-106.202) were adopted by 
the savings and loan commissioner. The regu
lations applicable to credit unions (Cal. Ad
min. Code tit. 10, § 901) and to industrial 
loan companies (Cal. Admin. Code tit. 10, 
§ 1101) were adopted by the Commissioner 
of Corporations.

All the regulations were adopted pursuant 
to California Financial Code section 866 5 
and California Commercial Code section 
4—213(4)(a), under which the appropriate 
state regulatory agency for each depository in
stitution must issue administrative regulations 
to define a reasonable time for permitting cus
tomers to draw on items received for deposit 
in the customer’s account. California Finan
cial Code section 867 also establishes avail
ability periods for funds deposited by cashier’s 
check, certified check, teller’s check, or depos
itory check under certain circumstances. Fi
nally, California Financial Code section 866.2 
establishes disclosure requirements.

The Board’s determination with respect to 
these California laws and regulations govern
ing the funds-availability requirements appli
cable to depository institutions in California 
are as follows.

Commercial Banks and Branches of Foreign 
Banks

Coverage

The California State Banking Department 
regulations, which apply to California state 
commercial banks, California national banks, 
and California branch offices of foreign banks, 
provide that a depositary bank shall make 
funds deposited into a deposit account avail
able for withdrawal as provided in Regulation 
CC with certain exceptions. The funds-avail-

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



Regulation CC Appendix F

ability schedules in Regulation CC apply only 
to “accounts” as defined in Regulation CC, 
which generally consist of transaction ac
counts. The California funds-availability law 
and regulations apply to accounts as defined 
by Regulation CC as well as savings accounts 
(other than time accounts), as defined in the 
Board’s Regulation D (12 CFR 204.2(d)). 
(Note, however, that under section 229.19(e) 
of Regulation CC, “Holds on other funds,” 
the federal availability schedules may apply to 
savings, time, and other accounts not defined 
as “accounts” under Regulation CC in certain 
circumstances.)

Availability Schedules

Temporary schedule. Regulation CC provides 
that, until September 1, 1990, nonlocal checks 
must be made available for withdrawal by the 
seventh business day after the banking day of 
deposit, except for certain nonlocal checks 
listed in appendix B-l, which must be made 
available within a shorter time (by the fifth 
business day following deposit for those Cali
fornia checks listed). Under the temporary 
schedule in the California regulations, a de
positary bank with a four-digit routing symbol 
of 1210 (“ 1210 bank”) or of 1220 (“ 1220 
bank”) that receives for deposit a check 
drawn on a nonlocal, in-state commercial 
bank or foreign bank branch1 must make the 
funds available for withdrawal by the fourth 
business day after the day of deposit. The Cal
ifornia regulations provide that 1210 and 1220 
banks must make deposited checks drawn on 
nonlocal in-state thrifts (defined as savings 
and loan associations, savings banks, and 
credit unions) available by the fifth business 
day after deposit. In addition, California law 
provides that all other depositary banks must 
make deposited checks drawn on a nonlocal

1 The California regulation uses the term “paying bank” 
when describing the institution on which these checks are 
drawn, but does not define “paying bank” or “bank.” Reg
ulation CC’s definitions of “paying bank” and “bank” 
include savings institutions and credit unions as well as 
commercial banks and branches of foreign banks. However, 
because the California regulation makes separate provisions 
for checks drawn on savings institutions and credit unions, 
the Board concludes that the term “paying bank,” as used 
in the California regulation, includes only commercial 
banks and foreign bank branches.

in-state commercial bank or foreign bank 
branch available by the fifth business day after 
deposit and checks drawn on nonlocal in-state 
thrifts available by the sixth business day after 
deposit. To the extent that these schedules 
provide for shorter holds than Regulation CC 
and its appendix B-l, the state schedules su
persede the federal schedules.2 For example, 
the California four-day schedule that applies 
to checks drawn on in-state nonlocal commer
cial banks or foreign bank branches and de
posited in a 1210 or 1220 bank would be 
shorter than and would supersede the federal 
schedules.

The California regulations do not specify 
whether the state schedules apply to deposits 
of checks at nonproprietary ATMs. Under the 
temporary schedules in Regulation CC, de
posits at nonproprietary ATMs must be made 
available for withdrawal by the seventh busi
ness day following deposit. To the extent that 
the California schedules provide for shorter 
availability for deposits at nonproprietary 
ATMs, they would supersede the temporary 
schedule in Regulation CC for deposits at 
nonproprietary ATMs specified in section 
229.11(d).

Permanent schedule. Regulation CC pro
vides that, as of September 1, 1990, nonlocal 
checks must be made available for withdrawal 
by the fifth business day after the banking day 
of deposit. Under the permanent schedule in 
the California regulations, a depositary bank 
with a four-digit routing symbol of 1210 or of 
1220 that receives for deposit a check drawn 
on a nonlocal, in-state commercial bank or 
foreign bank branch must make the funds 
available for withdrawal by the fourth busi
ness day after the day of deposit. These state 
schedules provide for shorter hold periods 
than and thus supersede the federal schedules.

2 Appendix B-l of Regulation CC provides that the fed
eral schedules will be the same as the California schedules 
(five days) in the following cases: a depositary bank bear
ing a 1210 routing number receiving for-deposit checks 
bearing a 3220 or a 3223 routing number, and a depositary 
bank bearing a 1220 routing number receiving for-deposit 
checks bearing a 3210 routing number. In the cases where 
federal and state law are the same, the state law is not 
preempted by, nor does it supersede, the federal law.
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Second-day availability. Section 867 of the 
California Financial Code requires depository 
institutions to make funds deposited by cash
ier’s check, teller’s check, certified check, or 
depository check available for withdrawal on 
the second business day following deposit, if 
certain conditions are met. The Regulation 
CC next-day availability requirement for 
cashier’s checks and teller’s checks applies 
only to those checks issued to a customer of 
the bank or acquired from the bank for remit
tance purposes. To the extent that the state 
second-day availability requirement applies to 
cashier’s and teller’s checks issued to a non
customer of the bank for other than remit
tance purposes, the state two-day requirement 
supersedes the federal local and nonlocal 
schedules.

Availability at start o f day. The California 
regulations do not specify when during the 
day funds must be made available for with
drawal. Section 229.19(b) of Regulation CC 
provides that funds must be made available at 
the start of the business day. In those cases 
where federal and state law provide for holds 
for the same number of days, to the extent 
that the California regulations allow funds to 
be made available later in the day than does 
Regulation CC, the federal law would pre
empt state law.

Exceptions to the availability schedules. 
Under the state preemption standards of Reg
ulation CC (see section 229.20(c) and accom
panying commentary), for deposits subject to 
the state availability schedules, a state excep
tion may be used to extend the state availabil
ity schedule up to the federal availability 
schedule. Once the deposit is held up to the 
federal availability schedule limit under a 
state exception, the depositary bank may fur
ther extend the hold under any federal excep
tion that can be applied to the deposit. If no 
state exceptions exist, then no exception holds 
may be placed on deposits covered by state 
schedules. Thus, to the extent that California 
law provides for exceptions to the California 
schedules that supersede Regulation CC, 
those exceptions may be applied in order to 
extend the state availability schedules up to 
the federal availability schedules or such later 
time as is permitted by a federal exception. 
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Disclosures

California law (Cal. Fin. Code § 866.2) re
quires depository institutions to provide writ
ten disclosures of their general availability 
policies to potential customers prior to open
ing any deposit account. The law also requires 
that preprinted deposit slips and ATM deposit 
envelopes contain a conspicuous summary of 
the general policy. Finally, the law requires 
depository institutions to provide specific no
tice of the time the customer may withdraw 
funds deposited by check or similar instru
ment into a deposit account if the funds are 
not available for immediate withdrawal.

Section 229.20(c)(2) of Regulation CC 
provides that inconsistency may exist when a 
state law provides for disclosures or notices 
concerning funds availability relating to ac
counts. California Financial Code section
866.2 requires disclosures that differ from 
those required by Regulation CC and, there
fore, is preempted to the extent that it applies 
to “accounts” as defined in Regulation CC. 
The state law continues to apply to savings 
accounts and other accounts not governed by 
Regulation CC disclosure requirements.

Savings Institutions 

Coverage

The California Department of Savings and 
Loan regulations, which apply to California 
savings and loan associations and California 
savings banks, provide that a depositary bank 
shall make funds deposited into a transaction 
or non-transaction account available for with
drawal as provided in Regulation CC. The 
funds-availability schedules in Regulation CC 
apply only to “accounts” as defined in Regu
lation CC, which generally consist of transac
tion accounts. The California funds-availabil
ity law and regulations apply to accounts as 
defined by Regulation CC as well as savings 
accounts as defined in the Board’s Regulation 
D (12 CFR 204.2(d)). (Note, however, that 
under section 229.19(e) of Regulation CC, 
“Holds on other funds,” the federal availabil
ity schedules may apply to savings, time, and 
other accounts not defined as “accounts” un
der Regulation CC in certain circumstances.)
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Availability Schedules

Second-day availability. Section 867 of the 
California Financial Code requires depository 
institutions to make funds deposited by cash
ier’s check, teller’s check, certified check, or 
depository check available for withdrawal on 
the second business day following deposit, if 
certain conditions are met. The Regulation 
CC next-day availability requirement for 
cashier’s checks and teller’s checks applies 
only to those checks issued to a customer of 
the bank or acquired from the bank for remit
tance purposes. To the extent that the state 
second-day availability requirement applies to 
cashier’s and teller’s checks issued to a non
customer of the bank for other than remit
tance purposes, the state two-day requirement 
supersedes the federal local and nonlocal 
schedules.

Temporary and permanent schedules. Other 
than the provisions of section 867 discussed 
above, California law incorporates the Regu
lation CC availability requirements with re
spect to deposits to accounts covered by Reg
ulation CC. Because the state requirements 
are consistent with the federal requirements, 
the California regulation is not preempted by, 
nor does it supersede, the federal law.

Disclosures

California law (Cal. Fin. Code § 866.2) re
quires depository institutions to provide writ
ten disclosures of their general availability 
policies to potential customers prior to open
ing any deposit account. The law also requires 
that preprinted deposit slips and ATM deposit 
envelopes contain a conspicuous summary of 
the general policy. Finally, the law requires 
depository institutions to provide specific no
tice of the time the customer may withdraw 
funds deposited by check or similar instru
ment into a deposit account if the funds are 
not available for immediate withdrawal. Sec
tion 229.20(c)(2) of Regulation CC provides 
that inconsistency may exist when a state law 
provides for disclosures or notices concerning 
funds availability relating to accounts. To the 
extent that California Financial Code section
866.2 requires disclosures that differ from 
those required by Regulation CC and apply to

“accounts” as defined in Regulation CC (gen
erally, transaction accounts), the California 
law is preempted by Regulation CC.

The Department of Savings and Loan regu
lations provide that for those non-transaction 
accounts covered by state law but not by fed
eral law, disclosures in accordance with Regu
lation CC will be deemed to comply with the 
state-law disclosure requirements. To the ex
tent that the Department of Savings and Loan 
regulations permit reliance on Regulation CC 
disclosures for transaction accounts and to the 
extent the state regulations survive the pre
emption of California Financial Code section 
866.2, they are not preempted by, nor do they 
supersede, the federal law. The state law con
tinues to apply to savings accounts and other 
non-transaction accounts not governed by 
Regulation CC disclosure requirements.

Credit Unions and Industrial Loan 
Companies

Each credit union and federally insured indus
trial loan company that maintains an office in 
California for the acceptance of deposits must 
make funds deposited by check available for 
withdrawal in accordance with the following 
table:

A vailab ility

In du stria l
C red it Union Loan C om pany

$100 or less 
checks; U.S. 
Treasury 
checks; state/ 
local
government
checks 1st day 1st day

On-us, cashier’s, 
certified, teller’s, 
depository 
checks 2nd day 2nd day

In-state checks 6th day 6th day
Out-of-state

checks 10th day 12th day

Note. These time periods are stated in terms of avail
ability for withdrawal not later than the Xth business day 
following the banking day of deposit to facilitate compari
son with Regulation CC. State regulations are stated in 
terms of availability at the start of the business day subse
quent to the number of days specified in the regulation.
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Coverage

The California law and regulations govern the 
availability of funds to “demand deposits, ne
gotiable order of withdrawal draft accounts, 
savings deposits subject to automatic trans
fers, share draft accounts, and all savings de
posits and share accounts, other than time de
posits” (California Financial Code 
§ 886(b)). The federal preemption of state 
funds-availability laws only applies to “ac
counts” subject to Regulation CC, which gen
erally includes transaction accounts. Thus, 
the California funds-availability regulations 
continue to apply to deposits in savings and 
other accounts (such as accounts in which the 
account holder is another bank) that are not 
“accounts” under Regulation CC. (Note, 
however, that under section 229.19(e) of Reg
ulation CC, “Holds on Other Funds,” the fed
eral availability schedules may apply to sav
ings, time, and other accounts not defined as 
“accounts” under Regulation CC in certain 
circumstances.

The California law applies to any “item” 
(California Financial Code § 866.5 and Cali
fornia Commercial Code § 4213 ( 4 ) (a )). 
The California Commercial Code defines 
“item” to mean “any instrument for the pay
ment of money even though it is not negotia
ble . . .  ” (Cal. Com. Code § 4104(g)). This 
term is broader in scope than the definition of 
“check” in the act and Regulation CC. The 
commissioner’s regulations, however, define 
the term “item” to include checks, negotiable 
orders of withdrawal, share drafts, warrants, 
and money orders. As limited by the state reg
ulations, the state law applies only to instru
ments that are also “checks” as defined in sec
tion 229.2(k) of Regulation CC.

Availability Schedules

Temporary schedule. The California regula
tions provide that in-state nonlocal checks 
must be made available for withdrawal not 
later than the sixth business day following de
posit. This time period is shorter than the sev
enth-business-day availability required for 
nonlocal checks under section 229.11(c) of 
Regulation CC, although it is not shorter than 
the schedules for nonlocal checks set forth in 
section 229.11(c)(2) and appendix B-l of 
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Regulation CC. Thus, the state schedules for 
in-state nonlocal checks supersede the federal 
schedule to the extent that they apply to an 
item payable by a California institution that is 
defined as a nonlocal check under Regulation 
CC, and is not subject to reduced schedules 
under section 229.11(c)(2) and appendix 
B-l.

Under the California regulations, credit un
ions and industrial loan companies must pro
vide next-day availability to first-indorsed 
items issued by any federally insured institu
tion. This regulatory requirement, however, 
has been superseded by section 867 of the Cal
ifornia Financial Code, which requires deposi
tory institutions to make funds deposited by 
cashier’s check, teller’s check, certified 
checks, or depository check available for with
drawal on the second business day following 
deposit, if certain conditions are met. This re
quirement became effective January 1, 1988.

The Regulation CC next-day-availability 
requirement for cashier’s checks and teller’s 
checks applies only to those checks issued for 
remittance purposes. To the extent that the 
state second-business-day-availability require
ment applies to cashier’s and teller’s checks 
issued for other than remittance purposes, the 
state two-day requirement supersedes the fed
eral local and nonlocal schedules.

The California regulations do not specify 
whether they apply to deposits of checks at 
nonproprietary ATMs. Under the temporary 
schedule in Regulation CC, deposits at non
proprietary ATMs must be made available for 
withdrawal at the start of the seventh business 
day after deposit. To the extent that the Cali
fornia schedules provide for shorter availabil
ity for deposits at nonproprietary ATMs, they 
would supersede the temporary schedule in 
Regulation CC for deposits at nonproprietary 
ATMs specified in section 229.11(d).

Permanent schedule. Under the California 
regulations, credit unions and industrial loan 
companies must provide next-day availability 
to first-indorsed items issued by any federally 
insured institution. This regulatory require
ment, however, has been superseded by sec
tion 867 of the California Financial Code, 
which requires depository institutions to make 
funds deposited by cashier’s check, teller’s
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check, certified check, or depository check 
available for withdrawal on the second busi
ness day following deposit, if certain condi
tions are met. This requirement became effec
tive January 1, 1988.

The Regulation CC next-day-availability 
requirement for cashier’s and teller’s checks 
applies only to those checks issued for remit
tance purposes. To the extent that the state 
second-business-day-availability requirement 
applies to cashier’s and teller’s checks issued 
for other than remittance purposes, the state 
two-day requirement supersedes the federal 
local and nonlocal schedules.

Next-day availability. Credit unions and in
dustrial loan companies in California are re
quired to give next-day availability to items 
drawn by the state of California or any of its 
departments, agencies, or political subdivi
sions. California law supersedes the federal 
law in that the state law does not condition 
next-day availability on receipt at a staffed 
teller station or use of a special deposit slip.

California credit unions and industrial loan 
companies must provide second-business-day 
availability to checks drawn on the depositary 
bank. Regulation CC requires next-day avail
ability for checks deposited in a branch of the 
depositary bank and drawn on the same or 
another branch of the same bank if both 
branches are located in the same state or the 
same check-processing region. Thus, general
ly, the Regulation CC rule for availability of 
on-us checks preempts the California regula
tions. To the extent, however, that an on-us 
check is (1) drawn on an out-of-state branch 
of the depositary bank that is not in the same 
check-processing region as the branch in 
which it was deposited or (2) deposited at an 
off-premises ATM or another facility of the 
depositary bank that is not considered a 
branch under federal law, the state regulation 
supersedes the Regulation CC availability 
requirements.

Exceptions to the availability schedules. 
California law provides exceptions to the state 
availability schedules for large deposits, new 
accounts, repeated overdrafters, doubtful col
lectibility, foreign items, and emergency con
ditions. In all cases where the federal avail
ability schedule preempts the state schedule,

only the federal exceptions will apply. For de
posits that are covered by the state availability 
schedule (e.g., in-state nonlocal checks under 
the temporary schedule; cashier’s or teller’s 
checks that are not deposited with a special 
deposit slip or at a staff teller station), the 
state exceptions may be used to extend the 
state availability schedule up to the federal 
availability schedule. Once the deposit is held 
up to the federal availability limit under a 
state exception, the depositary bank may fur
ther extend the hold under any federal excep
tion that can be applied to the deposit. Any 
time a depositary bank invokes an exception 
to extend a hold beyond the time periods oth
erwise permitted by law, it must give notice of 
the extended hold to its customer in accord
ance with section 229.13(g) of Regulation 
CC.

Business day/banking day. The definitions of 
“business day” and “banking day” in the 
California regulations are preempted by the 
Regulation CC definition of those terms. 
Thus, for determining the permissible hold 
under the California schedules that supersede 
the Regulation CC schedule, deposits are con
sidered made on the specified number of 
“business days” following the “banking day” 
of deposit.

Disclosures

California law (Cal. Fin. Code § 866.2) re
quires depository institutions to provide writ
ten disclosures of their general availability 
policies to potential customers prior to open
ing any deposit account. The law also re
quires that preprinted deposit slips and ATM 
deposit envelopes contain a conspicuous sum
mary of the general policy. Finally, the law 
requires a depository institution to provide 
specific notice of the time the customer may 
withdraw funds deposited by check or similar 
instrument into a deposit account if the funds 
are not available for immediate withdrawal.

Section 229.20(c)(2) of Regulation CC 
provides that inconsistency may exist when a 
state law provides for disclosures or notices 
concerning funds availability relating to ac
counts. California Financial Code section
866.2 requires disclosures that differ from 
those required by Regulation CC, and there
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fore is preempted to the extent that it applies 
to “accounts” as defined in Regulation CC. 
The state law continues to apply to savings 
accounts not governed by Regulation CC dis
closure requirements.

Connecticut

Background

The Board has been requested, in accordance 
with section 229.20(d) of Regulation CC (12 
CFR 229), to determine whether the Expedit
ed Funds Availability Act ( “the act”) and 
subpart B (and in connection therewith, sub
part A) of Regulation CC, preempt provisions 
of Connecticut law relating to the availability 
of funds. This preemption determination spec
ifies those provisions of the Connecticut 
funds-availability law that supersede the act 
and Regulation CC. (See also the Board’s pre
emption determination regarding the Uniform 
Commercial Code, section 4—213(5), pertain
ing to availability of cash deposits (at 
9-660).)

In 1987, Connecticut amended its statute 
governing funds availability (Conn. Gen. Stat. 
§ 36-9v), which requires Connecticut deposi
tory institutions to make funds deposited in a 
checking, time, interest, or savings account 
available for withdrawal within specified 
periods.

Generally, the Connecticut statute, as 
amended, provides that items deposited in a 
checking, time, interest, or savings account at 
a depository institution must be available for 
withdrawal in accordance with the following 
table:

A va ilab ility

On-us checks 2nd day
In-state checks 4th day
Out-of-state checks 6th day

Exceptions to the schedules are provided for 
items received for deposit for the purpose of 
opening an account and for items that the de
positary bank has reason to believe will not 
clear. The Connecticut statute also requires 
availability-policy disclosures to depositors in 
the form of written notices and notices posted 
conspicuously at each branch.
174

Coverage

The Connecticut statute governs the availabil
ity of funds deposited in savings and time ac
counts, as well as “accounts” as defined in 
section 229.2(a) of Regulation CC. The feder
al preemption of state funds-availability re
quirements only applies to “accounts” subject 
to Regulation CC, which generally consist of 
transaction accounts. Regulation CC does not 
affect the Connecticut statute to the extent 
that the state law applies to deposits in savings 
and other accounts (including transaction ac
counts where the account holder is a bank, 
foreign bank, or the U.S. Treasury) that are 
not “accounts” under Regulation CC. (Note, 
however, that under section 229.19(e) of Reg
ulation CC, “Holds on Other Funds,” the fed
eral availability schedules may apply to sav
ings, time, and other accounts not defined as 
“accounts” under Regulation CC, in certain 
circumstances.)

The Connecticut statute applies to “items” 
deposited in accounts. This term encompasses 
instruments that are not defined as “checks” 
in Regulation CC (§ 229.2 (k )), such as non- 
negotiable instruments, and are therefore not 
subject to Regulation CC’s provisions govern
ing funds availability. Those items that are 
subject to Connecticut law but are not subject 
to Regulation CC will continue to be covered 
by the state availability schedules and 
exceptions.

Availability Schedules

Temporary schedule. Connecticut law pro
vides that certain checks that are nonlocal un
der Regulation CC must be available in a 
shorter time (sixth business day after deposit 
for checks payable by depository institutions 
not located in Connecticut) than under the 
federal regulation (seventh business day after 
deposit under the temporary schedule for non
local checks). Accordingly, the Connecticut 
law supersedes Regulation CC with respect to 
nonlocal checks (other than checks covered 
by appendix B - l)  deposited in “accounts” 
until the federal permanent availability sched
ules take effect on September 1, 1990.

The Connecticut statute does not specify 
whether it applies to deposits of checks at 
nonproprietary ATMs. Under the temporary
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schedule in Regulation CC, deposits at non- 
proprietary ATMs must be made available for 
withdrawal at the start of the seventh business 
day after deposit. To the extent that the Con
necticut schedules provide for shorter avail
ability for deposits at nonproprietary ATMs, 
they would supersede the temporary schedule 
in Regulation CC for deposits at nonproprie
tary ATMs specified in section 229.11(d).

Exceptions to the availability schedule. The 
Connecticut law provides exceptions for items 
received for deposit for the purpose of open
ing new accounts and for items that the de
positary bank has reason to believe will not 
clear. In all cases where the federal availabil
ity schedule preempts the state schedule, only 
the federal exceptions will apply. For deposits 
that are covered by the state availability 
schedule (e.g., nonlocal out-of-state checks 
under the temporary schedule), the state ex
ceptions may be used to extend the state avail
ability schedule (of six business days) to meet 
the federal availability schedule (of seven 
business days). Once the deposit is held up to 
the federal availability schedule limit under a 
state exception, the depositary bank may fur
ther extend the hold under any federal excep
tion that can be applied to the deposit. Any 
time a depositary bank invokes an exception 
to extend a hold beyond the time periods oth
erwise permitted by law, it must give notice of 
the extended hold to its customer, in accord
ance with section 229.13(g) of Regulation 
CC.

Disclosures

The Connecticut statute (Conn. Gen. Stat. 
§ 36-9v(b)) requires written notice to depos
itors of an institution’s check-hold policy and 
requires a notice of the policy to be posted in 
each branch.

Regulation CC preempts state disclosure 
requirements concerning funds availability 
that relate to “accounts” that are inconsistent 
with the federal requirements. The state re
quirements are different from, and therefore 
inconsistent with, the federal disclosure rules 
(§ 229.20(c)(2)). Thus, the Connecticut 
statute is preempted by Regulation CC to the 
extent that these disclosure provisions apply 
to “accounts” as defined by Regulation CC.

The Connecticut disclosure rules would con
tinue to apply to accounts, such as savings 
and time accounts, not governed by the Regu
lation CC disclosure requirements.

Illinois

The Board has been requested, in accordance 
with section 229.20(d) of Regulation CC (12 
CFR 229), to determine whether the Expedit
ed Funds Availability Act and subpart B, and, 
in connection therewith, subpart A, of Regu
lation CC, preempt provisions of Illinois law 
relating to the availability of funds. Section 
4—213(5) of the Uniform Commercial Code 
as adopted in Illinois (Illinois Revised Stat
utes chapter 26, paragraph 4—213(5), enacted 
July 26, 1988) provides that—

Time periods after which deposits must be available 
for withdrawal shall be determined by the provi
sions of the federal Expedited Funds Availability 
Act (Title VI of the Competitive Equality Banking 
Act of 1987) and the regulations promulgated by 
the Federal Reserve Board for the implementation 
of that Act.

Section 4—213(5) of the Illinois law does 
not supersede Regulation CC; and, because 
this provision of Illinois law does not permit 
funds to be made available for withdrawal in a 
longer period of time than required under the 
act and regulation, it is not preempted by 
Regulation CC.

Maine

Background

The Board has been requested, in accordance 
with section 229.20(d) of Regulation CC (12  
CFR 229), to determine whether the Expedit
ed Funds Availability Act (“the act”) and 
subpart B (and in connection therewith, sub
part A) of Regulation CC, preempt the provi
sions of Maine law concerning the availability 
of funds. This preemption determination ad
dresses the relation of the act and Regulation 
CC to the Maine funds-availability law. (See 
also the Board’s preemption determination re
garding the Uniform Commercial Code, sec
tion 4—213(5), pertaining to availability of 
cash deposits (at 9-660).)

In 1985, Maine adopted a statute governing 
funds availability (title 9-B MRS A
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§ 241(5)), which requires Maine financial in
stitutions to make funds deposited in a trans
action account, savings account, or time ac
count available for withdrawal within a 
reasonable period. The Maine statute gives the 
superintendent of banking for the state of 
Maine the authority to promulgate rules set
ting forth time limitations and disclosure re
quirements governing funds availability.

The superintendent of banking issued regu
lations implementing the Maine funds-avail- 
ability statute, effective July 1, 1987 (Regula
tion 18(IV )), and adopted amendments to 
this regulation, effective September 1, 1988. 
Under the revised regulation, funds deposited 
to any deposit account in a Maine financial 
institution must be made available for with
drawal in accordance with the act and Regu
lation CC (Regulation 18-IV (A )(1)). The 
state regulation provides that an institution’s 
funds-availability policies for accounts subject 
to Regulation CC be disclosed in a manner 
consistent with the Regulation CC require
ments. Funds-availability policies for accounts 
not subject to Regulation CC must be dis
closed in accordance with the state regulation 
(Regulation 18-IV(A) (2 )).

Coverage

The Maine law and regulation govern the 
availability of funds to any deposit account, as 
defined in the Board’s Regulation D (12 CFR 
204.2(a)). This coverage is broader than the 
“accounts” covered in Regulation CC. The 
Maine law continues to apply to all deposit 
accounts, including those that are not ac
counts under Regulation CC. (Note, however, 
that under section 229.19(e) of Regulation 
CC, “Holds on Other Funds,” the federal 
availability schedules may apply to savings, 
time, and other accounts not defined as “ac
counts” under Regulation CC, in certain 
circumstances.

Availability Schedules and Disclosures

The Maine regulation incorporates the Regu
lation CC availability and disclosure require
ments with respect to deposits to accounts 
covered by Regulation CC. Because the state 
requirements are consistent with the federal 
requirements, the Maine regulation is not pre- 
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empted by, nor does it supersede, the federal 
law.

M assachusetts

Background

The Board has been requested, in accordance 
with section 229.20(d) of Regulation CC (12 
CFR 229), to determine whether the Expedit
ed Funds Availability Act (“the act”) and 
subpart B (and in connection therewith, sub
part A) of Regulation CC, preempt provisions 
of Massachusetts law relating to the availabil
ity of funds. This preemption determination 
addresses the relationship of the act and Reg
ulation CC to the Massachusetts funds-avail
ability law. (See also the Board’s preemption 
determination regarding the Uniform Com
mercial Code, section 4—213(5), pertaining to 
availability of cash deposits (at 9-660).)

In 1988, Massachusetts amended its statute 
governing funds availability (Mass. Gen. L. 
ch. 167D, § 35), to require Massachusetts 
banking institutions to make funds available 
for withdrawal and disclose their availability 
policies in accordance with the act and Regu
lation CC. The Massachusetts law, however, 
provides that “local originating depository in
stitution” is to be defined as any originating 
depository institution located in the 
commonwealth.

Coverage

The Massachusetts statute governs the avail
ability of funds deposited in “any demand de
posit, negotiable order of withdrawal account, 
savings deposit, share account or other asset 
account.” Regulation CC applies only to “ac
counts” as defined in section 229.2(a). Regu
lation CC does not affect the Massachusetts 
statute to the extent that the state law applies 
to deposits in savings and other accounts (in
cluding transaction accounts where the ac
count holder is a bank, foreign bank, or the 
U.S. Treasury) that are not “accounts” under 
Regulation CC. (Note, however, that under 
section 229.19(e) of Regulation CC, “Holds 
on Other Funds,” the federal availability 
schedules may apply to savings, time, and oth
er accounts not defined as “accounts” under 
Regulation CC, in certain circumstances.
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Availability Schedules

The Massachusetts definition of “local origi
nating depository institution” (local paying 
bank in Regulation CC terminology) requires 
that in-state checks that are nonlocal checks 
under Regulation CC be made available in 
accordance with the Regulation CC local 
schedule. The Massachusetts law supersedes 
Regulation CC under the temporary and per
manent schedule with respect to nonlocal 
checks payable by banks located in Massachu
setts and deposited into “accounts.” Regula
tion CC preempts the Massachusetts law, 
however, to the extent the state law does not 
define banks located outside of Massachusetts, 
but in the same check-processing region as the 
paying bank, as “local originating depository 
institutions.”

Disclosures

The Massachusetts regulation incorporates 
the Regulation CC disclosure requirements 
with respect to both accounts covered by Reg
ulation CC and savings and other accounts 
not governed by the federal regulation. Be
cause the state requirements are consistent 
with the federal requirements, the Massachu
setts regulation is not preempted by, nor does 
it supersede, the federal law. The Massachu
setts disclosure rules would continue to apply 
to accounts not governed by the Regulation 
CC disclosure requirements.

N ew  Jersey 

Background

The Board has been requested, in accordance 
with section 229.20(d) of Regulation CC (12 
CFR 229), to determine whether the Expedit
ed Funds Availability Act ( “the act”) and 
subpart B (and in connection therewith, sub
part A) of Regulation CC preempt the provi
sions of New Jersey law concerning disclosure 
of a bank’s funds-availability policy. (See also 
the Board’s preemption determination regard
ing the Uniform Commercial Code, section 
4-213(5), pertaining to availability of cash 
deposits (at 9-660).)

New Jersey does not have a law or regula
tion establishing the maximum time periods

within which funds deposited by check or 
electronic payment must be made available 
for withdrawal. New Jersey does, however, 
have regulations concerning the disclosure of 
a banking institution’s availability policy 
(N.J.A.C. 3:1-15.1 et seq.).

Disclosures

New Jersey law requires every banking insti
tution (defined as any state or federally char
tered commercial bank, savings bank, or sav
ings and loan association) to provide written 
disclosure to all holders of and applicants for 
deposit accounts which describes the institu
tion’s funds-availability policy. Institutions 
must also disclose to their customers any sig
nificant changes to their availability policy.

Regulation CC preempts state disclosure 
requirements concerning funds availability 
that relate to “accounts” that are inconsistent 
with the federal requirements. The state re
quirements are different from, and therefore 
inconsistent with, the federal disclosure rules 
(§ 229.20(c)(2)). Thus, the New Jersey stat
ute (N.J.A.C. §§ 3:1-15.1 et seq.) is preempt
ed by Regulation CC to the extent that these 
disclosure provisions apply to “accounts” as 
defined by Regulation CC. The New Jersey 
disclosure rules would continue to apply to 
other “deposit accounts,” as defined by New 
Jersey law, including money market accounts 
and savings accounts established by a natural 
person for personal or family purposes, which 
are not governed by the Regulation CC disclo
sure requirements.

N ew  M exico

Background

The Board has been requested in accordance 
with section 229.20(d) of Regulation CC (12 
CFR 229), to determine whether the Expedit
ed Funds Availability Act ( “the act”) and 
subpart B (and in connection therewith, sub
part A) of Regulation CC, preempt provisions 
of New Mexico law relating to the availability 
of funds. This preemption determination spec
ifies those provisions in the New Mexico 
funds-availability law that supersede the act 
and Regulation CC. (See also the Board’s pre
emption determination regarding the Uniform
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Commercial Code, section 4—213(5), pertain
ing to availability of cash deposits (at 
9-660).)

In 1987, New Mexico adopted a statute 
governing funds availability (N.M. Stat. Ann. 
§ 58-3^4- (1978, Supp. 1987)), which re
quires New Mexico financial institutions to 
make funds deposited into retail accounts 
available for withdrawal after a reasonable pe
riod of time. Section 4A of the New Mexico 
statute establishes the time frames within 
which financial institutions must make funds 
deposited by checks or share drafts available 
for withdrawal if the checks or share drafts 
are drawn and payable on demand at other 
financial institutions located in the continental 
United States. Section 4B of the statute de
fines terms and specifies availability for checks 
deposited in branch offices of certain financial 
institutions, section 4C specifies exceptions to 
the availability schedules, and section 4D 
specifies damages recoverable for a violation 
of this statute.

Generally, the New Mexico law provides 
that checks and share drafts, other than on-us 
checks, drawn and payable on demand at a 
financial institution and deposited into an in
dividual or household account must be made 
available for withdrawal at the beginning of 
the third business day after deposit for checks 
or share drafts drawn and payable on demand 
at financial institutions located within the 
same municipality as the depositary bank, and 
for checks or share drafts deposited in a 
branch office of a financial institution if the 
main office of that financial institution is lo
cated in the same municipality as the deposi
tary bank. Other in-state checks or share 
drafts must be made available at the opening 
of the fifth business day after deposit. Checks 
or share drafts drawn and payable on demand 
at any other financial institution located with
in continental United States must be made 
available at the beginning of the seventh busi
ness day after deposit.

Exceptions to the schedules are provided 
for documentary drafts, accounts which have 
been open less than 60 days, checks or share 
drafts with two-party indorsements, checks or 
share drafts in an amount greater than the av
erage balance in the account over the last 12 
months or the average balance since the ac- 
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count was opened, whichever is less, and 
checks or share drafts deposited in an account 
on which six or more nonsufficient fund 
checks or share drafts were presented in the 
prior six-month period.

Coverage

The New Mexico statute is limited to retail 
accounts and does not apply to business ac
counts. No portion of the New Mexico statute 
supersedes Regulation CC for any “account” 
as that term is defined in Regulation CC that 
is not held by an individual or household. 
Regulation CC does not affect the New Mexi
co statute to the extent that the state law ap
plies to time, savings, and other deposits that 
are not defined as “accounts” under Regula
tion CC. (Note, however, that under section 
229.19(e) of Regulation CC, “Holds on Other 
Funds,” the federal availability schedules may 
apply to savings, time, and other accounts not 
defined as “accounts” under Regulation CC, 
in certain circumstances.)

The New Mexico statute is limited to checks 
and share drafts payable by financial institu
tions. The term “financial institution” corre
sponds generally to the term “bank” in Regu
lation CC. The terms “check” and “share 
draft” are narrower than the term “check” in 
Regulation CC because they do not appear to 
apply to Treasury checks, checks payable by 
state or local governments (i.e., warrants), 
checks payable by Federal Reserve Banks or 
Federal Home Loan Banks, or U.S. Postal 
Service money orders. No portion of the New 
Mexico statute supersedes Regulation CC 
with respect to these instruments.

Availability Schedules

Temporary schedules. The New Mexico stat
ute requires checks and share drafts drawn 
and payable on demand at an office of a finan
cial institution located in the same municipali
ty as the depositary bank and checks and 
share drafts drawn and payable on demand at 
offices of financial institutions located in New 
Mexico whose main office is located in the 
same municipality as the depositary bank to 
be made available at the opening of the third 
business day after deposit. (N.M. Stat. Ann.
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§ 5 8 -3 -4 A (l)) .1 New Mexico is served by 
two Federal Reserve check-processing re
gions, and, therefore, while most checks and 
share drafts subject to this schedule will be 
local under Regulation CC, some checks and 
share drafts covered by this schedule may be 
nonlocal under Regulation CC. Under the 
temporary schedule in Regulation CC, the 
proceeds of local checks must be available for 
withdrawal at the start of the third business 
day after deposit, but Regulation CC permits 
a time-period adjustment for withdrawals by 
cash and similar means that permits a deposi
tary bank to delay the time it must make 
funds available for deposits of local checks 
cleared outside a check-clearinghouse ar
rangement. Under the temporary schedule in 
Regulation CC, the proceeds of nonlocal 
checks must be made available for withdrawal 
at the opening of the seventh business day fol
lowing deposit. No time-period adjustment is 
provided. New Mexico law supersedes this 
time-period adjustment for local checks under 
the temporary schedule and for nonlocal 
checks coming within the portion of the New 
Mexico schedule calling for availability on the 
third banking day after deposit.

The New Mexico statute calls for the pro
ceeds of checks and share drafts to be made 
available at the opening of the fifth day after 
deposit for checks and share drafts drawn and 
payable on demand at other offices of financial 
institutions located in New Mexico (N.M. 
Stat. Ann. § 58-3-4A (2)). To the extent that 
this schedule applies to nonlocal checks as de
fined by Regulation CC, it supersedes the tem
porary schedules in Regulation CC. The New 
Mexico statute also provides for availability 
of checks and share drafts drawn and pay
able on demand at financial institutions lo
cated in the continental United States, ex
cluding Alaska, Hawaii, Puerto Rico, and 
the U.S. Virgin Islands, at the opening of the 
seventh banking day after deposit (N.M. 
Stat. Ann. § 58-3^4A(3)). This schedule is 
the same as Regulation CC with respect to 
nonlocal checks.

1 It is not clear from the New Mexico statute whether 
days stated in the schedules include the day of deposit. For 
the purposes of this interpretation, it is assumed that the 
stated days do include the day of deposit. References to 
days included in the New Mexico schedules have also been 
revised to reflect Regulation CC terminology.

The New Mexico statute does not specify 
whether it applies to deposits of checks at 
nonproprietary ATMs. Under the temporary 
schedule in Regulation CC, deposits at non
proprietary ATMs must be made available for 
withdrawal at the opening of the seventh busi
ness day after deposit. To the extent that the 
New Mexico schedules described above pro
vide for shorter availability for deposits at 
nonproprietary ATMs, they would supersede 
the temporary schedule in Regulation CC for 
deposits at nonproprietary ATMs specified in 
section 229.11(d).

Permanent schedules. Under the permanent 
schedule in Regulation CC, the proceeds of 
checks must be made available at the opening 
of the second business day after deposit for 
local checks and the fifth business day after 
deposit for nonlocal checks. Both of these 
schedules are subject to time-period adjust
ments for withdrawal by cash or similar 
means. The New Mexico statute supersedes 
the permanent schedules in Regulation CC for 
nonlocal checks subject to the third-day- 
withdrawal requirement (N.M. Stat. Ann. 
§ 5 8 -3 -4 A (l))  and the time-period adjust
ment for nonlocal checks subject to the fifth- 
day-withdrawal requirement (N.M. Stat. 
Ann. § 58-3-4A (2)) of the New Mexico 
statute.

Exceptions to availability schedules. The New 
Mexico statute provides for exceptions to the 
state schedules for (1) documentary drafts;
(2) accounts opened less than 60 days; (3) 
checks or share drafts with two-party indorse
ments; (4) a check or share draft in a face 
amount greater than the average balance of 
the depositor’s account for the prior 12 
months or the average balance since the ac
count was opened, whichever is less; and (5) 
a check or share draft deposited in an account 
on which six or more insufficient-fund checks 
or share drafts were presented for payment in 
the prior six-month period.

The state exceptions will continue to apply 
when the state schedules are not preempted by 
Regulation CC, but holds may be placed un
der the state schedules only up to the limits 
permitted by the Regulation CC schedules. 
Where the Regulation CC schedules are sub
ject to exceptions, holds placed on checks
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under the state schedules that would also be 
permissible under Regulation CC may be con
tinued up to the limit on holds under Regula
tion CC. Notice of holds as required by Regu
lation CC (§ 229.13(g)) must be given 
whenever a hold is placed so that availability 
is extended beyond the applicable state or fed
eral schedule.

Business day/banking day. Under New Mexi
co law a bank is authorized to establish its 
own banking days except that it must observe 
certain holidays (N.M. Stat. Ann. §§ 58-5-6  
and 58-5-7). This definition is preempted by 
the Regulation CC definitions of “business 
day” and “banking day.” Thus, for determin
ing the permissible hold under the New Mexi
co schedules that supersede the Regulation 
CC schedule, deposits are considered made on 
the specified number of “business days” fol
lowing the “banking day” of deposit.

Disclosures

The New Mexico law does not contain funds- 
availability disclosure requirements applicable 
to accounts subject to Regulation CC.

N ew  York  

Background

The Board has been requested, in accordance 
with section 229.20(d) of Regulation CC (12 
CFR 229), to determine whether the Expedit
ed Funds Availability Act ( “the act”) and 
subpart B (and in connection therewith, 
subpart A) of Regulation CC, preempt the 
provisions of New York law concerning the 
availability of funds. This preemption deter
mination addresses the relation of the act and 
Regulation CC to the New York funds-avail- 
ability law. (See also the Board’s preemption 
determination regarding the Uniform Com
mercial Code, section 4-213(5), pertaining to 
availability of cash deposits (at 9-660).)

In 1983, the New York State Banking De
partment, pursuant to section 14-d of the 
New York Banking Law, issued regulations 
requiring that funds deposited in an account 
be made available for withdrawal within spec
ified time periods, and provided certain excep
tions to those availability schedules. Part 34 of 
180

the New York State Banking Department’s 
general regulations established time frames 
within which commercial banks, trust compa
nies, and branches of foreign banks 
(“banks”); and savings banks, savings and 
loan associations, and credit unions ( “savings 
institutions”) must make funds deposited in 
customer accounts available for withdrawal.

The Banking Department amended part 34, 
effective September 1, 1988, generally to ex
clude accounts covered by Regulation CC 
from the scope of the state regulation. Part 
34.4(a)(2) and (b )(2 ) of the revised New 
York rules, however, continue to apply to 
checks deposited to accounts, as defined in 
Regulation CC. These provisions require that 
the proceeds of nonlocal checks payable by a 
New York institution be made available for 
withdrawal not later than the start of the 
fourth business day following deposit, if de
posited in a bank, or the fifth business day 
following deposit, if deposited in a savings in
stitution. The revised regulation also provides 
that, with respect to savings accounts and 
time deposits, New York institutions could 
elect to comply with either the state or federal 
availability and disclosure requirements.

This preemption determination supersedes 
the determination issued by the Board on Au
gust 18, 1988 (53 Fed. Reg. 32357 (August 
24, 1988)).

Coverage

The New York law and regulation govern the 
availability of funds in savings accounts and 
time deposits, as well as “accounts” as defined 
in section 229.2(a) of Regulation CC. The 
New York law continues to apply to deposits 
to savings accounts and time deposits that are 
not accounts under Regulation CC. (Note, 
however, that under section 229.19(e) of Reg
ulation CC, “Holds on Other Funds,” the fed
eral availability schedules may apply to sav
ings, time, and other accounts not defined as 
“accounts” under Regulation CC, in certain 
circumstances.)

The New York law and regulation apply to 
“items” deposited to accounts. Part 34.3(e) 
defines “item” as “a check, negotiable order of 
withdrawal or money order deposited into an 
account.” The Board interprets the definition
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of “item” in New York law to be consistent 
with the definition of “check” in Regulation 
CC (§ 229.2(k )).

Availability Schedules

The provisions of New York law governing 
the availability of in-state nonlocal items pro
vide for a shorter hold than is provided under 
Regulation CC, and supersede the federal 
availability requirements. With the exception 
of these provisions, the New York regulation 
does not apply to deposits to accounts covered 
by Regulation CC.

Temporary schedule. The time periods for the 
availability of in-state nonlocal checks, con
tained in part 34.4(a)(2) and (b )(2 ), are 
shorter than the seventh-business-day avail
ability required for nonlocal checks under sec
tion 229.11(c) of Regulation CC, although 
they are not necessarily shorter than the 
schedules for nonlocal checks set forth in sec
tion 229.11(c)(2) and appendix B-l of Regu
lation CC. Thus, these state schedules super
sede the federal schedule to the extent that 
they apply to an item payable by a New York 
bank or savings institution that is defined as a 
nonlocal check under Regulation CC and the 
applicable state schedule is less than the appli
cable schedule specified in section 229.11(c) 
and appendix B-l.

Permanent schedule. The New York schedule 
for banks supersedes the Regulation CC re
quirement in the permanent schedule, effec
tive September 1, 1990, that nonlocal checks 
be made available for withdrawal by the start 
of the fifth business day following deposit, to 
the extent that the in-state checks are defined 
as nonlocal under Regulation CC, and the 
Regulation CC schedule for nonlocal checks 
is not shortened under section 229.12(c)(2) 
and appendix B-2 of Regulation CC. In addi
tion, the New York schedule for savings insti
tutions supersedes the Regulation CC time- 
period adjustment for withdrawal by cash or 
similar means in the permanent schedule, to 
the extent that the in-state checks are defined 
as nonlocal under Regulation CC, and the 
Regulation CC schedule for nonlocal checks 
is not shortened under section 229.12(c)(2) 
and appendix B-2.

Exceptions to the availability schedules. New 
York law provides exceptions to the state 
availability schedules for large deposits, new 
accounts, repeated overdrafters, doubtful col
lectibility, foreign items, and emergency con
ditions (part 34.4). The state exceptions ap
ply only with respect to deposits of in-state 
nonlocal checks that are subject to the state 
availability schedule. For these deposits, the 
depositary bank may invoke a state exception 
and place a hold on the deposit up to the fed
eral availability-schedule limit for that type of 
deposit. Once the federal availability-schedule 
limit is reached, the depositary bank may fur
ther extend the hold under any of the federal 
exceptions that apply to that deposit. Any 
time a depositary bank invokes an exception 
to extend a hold beyond the time periods oth
erwise permitted by law, it must give notice of 
the extended hold to its customer in accord
ance with section 229.13(g) of Regulation 
CC.

Disclosures

The revised New York regulation does not 
contain funds-availability disclosure require
ments applicable to accounts subject to Regu
lation CC.

Rhode Island

Background

The Board has been requested, in accordance 
with section 229.20(d) of Regulation CC (12 
CFR 229), to determine whether the Expedit
ed Funds Availability Act (“the act”) and 
subpart B (and in connection therewith, sub
part A) of Regulation CC, supersede provi
sions of Rhode Island law relating to the 
availability of funds. This preemption deter
mination specifies those provisions in the 
Rhode Island funds-availability law that su
persede the act and Regulation CC. (See also 
the Board’s preemption determination regard
ing the Uniform Commercial Code, section 
4-213(5), pertaining to availability of cash 
deposits (at 9-660).)

In 1986, Rhode Island adopted a statute 
governing funds availability (R.I. Gen. Laws 
tit. 6A, §§ 4-601 through 4-608), which re
quires Rhode Island depository institutions to
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make checks deposited in a personal transac
tion account available for withdrawal within 
certain specific periods. Commercial banks 
and thrift institutions (mutual savings banks, 
savings banks, savings and loan institutions, 
and credit unions) must make funds available 
for withdrawal in accordance with the follow
ing table:

C om m ercia l
B anks

T hrift
In stitu tions

Treasury checks, 
Rhode Island gov
ernment checks, 
first-indorsed 2nd 2nd

In-state, cashier’s 
checks less than 
$2,500 2nd 2nd

On-us checks 2nd 3rd
In-state clearinghouse 

checks 3rd 4th
In-state nonclearing

house checks 5th 6th
1st or 2nd Federal 

Reserve District 
checks (out-of- 
state) 7th 7th

Other checks 9th 10th

Note. These time periods are stated in terms of avail
ability for withdrawal not later than the Xth business day 
following the banking day of deposit to facilitate compari
son with Regulation CC. State regulations are stated in 
terms of availability at the start of the business day subse
quent to the number of days specified in the regulation.

The Rhode Island statute also provides re
strictions and exceptions to the schedules and 
requires institutions to make certain disclo
sures to their customers.

Coverage

The Rhode Island statute governs the avail
ability of funds deposited in “personal trans
action accounts,” a term not defined in the 
statute. The federal law would continue to ap
ply to “accounts,” as defined in section 
229.2(a), that are not “personal transaction 
accounts.”

The Rhode Island statute applies to 
“items,” defined as checks, negotiable orders 
of withdrawal, or money orders. The Board 
interprets the definition of “item” to be con
sistent with the definition of “check” in Regu
lation CC (§ 229.2(k)).
182

Availability Schedules

Temporary schedule. Rhode Island law re
quires availability for certain checks in the 
same time as does Regulation CC. Thus, in 
these instances, the federal law does not pre
empt the state law. Rhode Island law requires 
commercial banks (but not thrift institutions) 
to make checks payable by a depository insti
tution that uses the same in-state clearing fa
cility as the depositary bank available for 
withdrawal on the third business day follow
ing the day of the deposit. This is the same 
time period contained in Regulation CC for 
local checks payable by a bank that is a mem
ber of the same local clearinghouse as the de
positary bank. (The Board views the defini
tion of “the same in-state clearing facility” as 
having the same meaning as the term “the 
same check clearinghouse association” in the 
federal law’s provision that allows banks to 
limit the customer’s ability to withdraw cash 
on the third business day if the local check 
being deposited is payable by a bank that is 
not a member of the same local clearinghouse 
as the depositary bank.) Since the Rhode Is
land law and the federal law both require the 
funds to be made available no later than the 
third business day, the state law is not pre
empted by the federal law.

The Rhode Island law also requires com
mercial banks and savings institutions to 
make checks payable by a depository institu
tion located in the First or Second Federal 
Reserve District (outside of Rhode Island) 
available on the seventh business day follow
ing deposit. To the extent that this provision 
applies to checks payable by institutions locat
ed outside the Boston check processing re
gion, it provides for availability in the same 
time as required for nonlocal checks under the 
temporary federal schedule, and thus is not 
preempted by the federal law.

The Rhode Island statute does not specify 
whether it applies to deposits of checks at 
nonproprietary ATMs. Under the temporary 
schedule in Regulation CC, deposits at non
proprietary ATMs must be made available for 
withdrawal at the opening of the seventh busi
ness day after deposit. To the extent that the 
Rhode Island schedules provide for shorter 
availability for deposits at nonproprietary
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ATMs, they would supersede the temporary 
schedule.

Exceptions to the availability schedules. The 
Rhode Island law contains exceptions for rea
son to doubt collectibility or ability of the de
positor to reimburse the depositary bank, for 
new accounts, for large checks, and for for
eign checks. In all cases where the federal 
availability schedule preempts the state sched
ule, only the federal exceptions will apply. For 
deposits that are covered by the state avail
ability schedule, the state exceptions may be 
used to extend the state availability schedule 
to meet the federal availability schedule. Once 
the deposit is held up to the federal availabil
ity-schedule limit under a state exception, the 
depositary bank may further extend the hold 
under any federal exception that can be ap
plied to the deposit. Thus, if the state and fed
eral availability schedules are the same for a 
particular deposit, both a state and a federal 
exception must be applicable to that deposit in 
order to extend the hold beyond the schedule. 
Any time a depositary bank invokes an excep
tion to extend a hold beyond the time periods 
otherwise permitted by law, it must give no
tice of the extended hold to its customer, in 
accordance with section 229.13(g) of Regula
tion CC.

Business day/banking day. The Rhode Island 
statute defines “business day” as excluding 
Saturday, Sunday, and legal holidays. This 
definition is preempted by the Regulation CC 
definitions of “business day” and “banking 
day.” Thus, for determining the permissible 
hold under the Rhode Island schedules that 
supersede the Regulation CC schedule, depos
its are considered made on the specified num
ber of “business days” following the “banking 
day” of deposit.

Disclosures

The Rhode Island statute requires written 
notice to depositors of an institution’s check- 
hold policy and requires a notice on deposit 
slips. Regulation CC preempts state disclo
sure requirements concerning funds availabil
ity that relate to accounts that are inconsist
ent with the federal requirements. The state 
requirements are different from, and there

fore inconsistent with, the federal rules 
(§ 229.20(c)(2)). Thus, Regulation CC 
preempts the Rhode Island disclosure re
quirements concerning funds availability.

W isconsin

Background

The Board has been requested, in accordance 
with section 229.20(d) of Regulation CC (12 
CFR 229), to determine whether the Expedit
ed Funds Availability Act (the act) and sub
part B (and in connection therewith, subpart 
A) of Regulation CC preempt the provisions 
of Wisconsin law concerning availability of 
funds. This preemption determination speci
fies those provisions of the Wisconsin funds- 
availability law that are not preempted by the 
act and Regulation CC. (See also the Board’s 
preemption determination regarding the Uni
form Commercial Code, section 4—213(5), 
pertaining to availability of cash deposits [at 
the beginning of this appendix].)

Wisconsin Statutes sections 404.213 (4m), 
215.136, and 186.117 require Wisconsin 
banks, savings and loan associations, and 
credit unions, respectively, to make funds de
posited in accounts available for withdrawal 
within specified time frames. Generally, 
checks drawn on the U.S. Treasury, the state 
of Wisconsin, or on a local government locat
ed in Wisconsin must be made available for 
withdrawal by the second day following depo
sit. (The law governing commercial banks de
termines availability based on banking day; 
the laws governing savings and loan associa
tions and credit unions determine availability 
based on business days.) In-state and out-of- 
state checks must be made available for with
drawal within five days and eight days follow
ing deposit, respectively. Exceptions are 
provided for new accounts and reason to 
doubt collectibility. In addition, Wisconsin 
Statutes section 404.103 permits commercial 
banks to vary these availability requirements 
by agreement.

Coverage

Wisconsin law defines “account,” with respect 
to the rules governing commercial banks, as 
“any account with a bank and includes a
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checking, time, interest or savings account” 
(Wisconsin Statutes section 404.104(1)(a )). 
The statutes relating to the funds-availability 
requirements applicable to savings and loan 
associations and credit unions do not define 
the term “account.” The federal preemption 
of state funds-availability requirements ap
plies only to “accounts” subject to Regulation 
CC, which generally consist of transaction ac
counts. Regulation CC does not alfect the 
Wisconsin law to the extent that the state law 
applies to deposits in savings, time, and other 
accounts (including transaction accounts 
where the account holder is a bank, foreign 
bank, or the U.S. Treasury) that are not “ac
counts” under Regulation CC. (Note, howev
er, that under section 229.19(e) of Regulation 
CC, “Holds on Other Funds,” the federal 
availability schedules may apply to savings, 
time, and other accounts not defined as “ac
counts” under Regulation CC in certain 
circumstances.)

The Wisconsin statute applies to “items” 
deposited in accounts. This term encompasses 
instruments that are not defined as “checks” 
in Regulation CC (§ 229.2 (k )), such as non- 
negotiable instruments, and are therefore not 
subject to Regulation CC’s provisions govern
ing funds availability. Those items that are 
subject to Wisconsin law but are not subject to 
Regulation CC will continue to be covered by 
the state availability schedules and exceptions.

Availability Schedules

Temporary schedule. The Wisconsin statute 
requires that in-state nonlocal checks be made 
available for withdrawal not later than the 
fifth day following deposit (Wisconsin Stat
utes §§ 404.213(4m )(b)(2); 215.136(2)(b); 
186.117(2) (b )). This time period is shorter 
than the seventh-business-day availability re
quired for nonlocal checks under section 
229.11(c) of Regulation CC, although it is 
not shorter than the schedules for nonlocal 
checks set forth in section 229.11(c)(2) and 
appendix B-l of Regulation CC. Thus, the 
state schedule for in-state nonlocal checks su
persedes the federal schedule to the extent 
that it applies to an item payable by a Wiscon
sin bank that is defined as a nonlocal check 
under Regulation CC and is not subject to re- 
184

duced schedules under section 229.11(c)(2) 
and appendix B -l.

Permanent schedule. Under the federal per
manent availability schedule, nonlocal checks 
must be made available for withdrawal not 
later than the fifth business day following de
posit. The fifth-day availability requirement 
for in-state items in the Wisconsin statute su
persedes the Regulation CC time-period ad
justment for withdrawal by cash or similar 
means in the permanent schedule, to the ex
tent that the in-state checks are defined as 
nonlocal under Regulation CC.

Next-day availability. Under the Wisconsin 
statute, the proceeds of state and local govern
ment checks must be made available for with
drawal by the second day following deposit, if 
the check is indorsed only by the person to 
whom it was issued (Wisconsin Statutes 
§§ 404.213(4m) (b)(1); 215.136(2)(b); and 
186.117(2) (a )). Regulation CC requires 
next-day availability for these checks if they 
are (1) deposited in an account of a payee of 
the check, (2) deposited in a depositary bank 
located in the same state as the state or local 
government that issued the check, (3) depos
ited in person to an employee of the deposi
tary bank, and (4) deposited with a special 
deposit slip, if the depositary bank informed 
its customers that use of such a slip is a condi
tion to next-day availability. Under the federal 
law, if a state or local government check is not 
deposited in person to an employee of the de
positary bank, but meets the other conditions 
set forth in section 229.1 0 (c )(l)( iv ) , the 
funds must be made available for withdrawal 
not later than the second business day follow
ing deposit. The Wisconsin statute supersedes 
Regulation CC to the extent that the state law 
does not permit the use of a special deposit 
slip as a condition to receipt of second-day 
availability.

Exceptions to the schedules. Wisconsin law 
provides exceptions to the state availability 
schedules for new accounts (those opened less 
than 90 days) and reason to doubt collectibili
ty (Wisconsin Statutes §§ 404.213 (4m) (b); 
215.136(2); and 186.117(2)). The state avail
ability law also permits commercial banks to 
vary the funds-availability requirements by
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agreement (Wisconsin Statute § 404.103 
(1 )) . In all cases where the federal schedule 
preempts the state schedule, only the federal 
exceptions apply. For deposits that are cov
ered by the state availability schedule (e.g., 
in-state nonlocal checks), a state exception 
must apply in order to extend the state avail
ability schedule up to the federal availability 
schedule. Once the deposit is held up to the 
federal availability limit under a state excep
tion, the depositary bank may further extend 
the hold only if a federal exception can be ap
plied to the deposit. Any time a depositary 
bank invokes an exception to extend a hold 
beyond the time periods otherwise permitted 
by law, it must give notice of the extended 
hold to its customer in accordance with 
§ 229.13(g) of Regulation CC.

Business day/banking day. The definitions of 
“business day” and “banking day” in the 
Wisconsin statutes are preempted by the 
Regulation CC definition of those terms. For 
determining the permissible hold under the 
Wisconsin schedules that supersede the Regu
lation CC schedule, deposits are considered 
available for withdrawal on the specified num
ber of “business days” following the “banking 
day” of deposit.

Wisconsin law considers funds to be depos
ited, for the purpose of determining when they 
must be made available for withdrawal, when 
an item is “received at the proof and transit 
facility of the depository.” For the purposes of 
this preemption determination, funds are con
sidered deposited under Wisconsin law in ac
cordance with the rules set forth in section 
229.19(a) of Regulation CC.

Disclosures

The Wisconsin statute does not require disclo
sure of a bank’s funds-availability policy. The 
state law does require, however, that a bank 
give notice to its customer if it extends the 
time within which funds will be available for 
withdrawal due to the bank’s doubt as to the 
collectibility of the item (Wisconsin Statutes 
§§ 404.213(4m) (b); 215.136(2); and
186.117(2)).

Regulation CC preempts state disclosure 
requirements concerning funds availability 
that relate to “accounts” that are inconsistent

with the federal requirements. The state re
quirement is different from, and therefore in
consistent with, the federal disclosure rules 
(§ 229.20(c)(2)). Thus, the Wisconsin stat
ute is preempted by Regulation CC to the ex
tent that the state notice requirement applies 
to “accounts” as defined by Regulation CC. 
The Wisconsin requirement would continue 
to apply to accounts, such as savings and time 
accounts, not governed by the Regulation CC 
disclosure requirements.
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Expedited Funds Availability Act
12 USC 4001 et seq.; 101 Stat. 635; Pub. L. 100-86 (August 10, 1987)

Competitive Equality Banking Act,
Title VI

Section
601 Short title
602 Definitions
603 Expedited funds availability schedules
604 Safeguard exceptions
605 Disclosure of funds availability policies
606 Payment of interest
607 Miscellaneous provisions
608 Effect on state law
609 Regulations and reports by Board
610 Administrative enforcement
611 Civil liability
612 Parity in clearing

SECTION 601— Short Title

This title may be cited as the “Expedited 
Funds Availability Act”.

[12 USC 4001 note.]

SECTION 602— Definitions 

For purposes of this title—

(1) The term “account” means a demand de
posit account or other similar transaction ac
count at a depository institution.
(2) The term “Board” means the Board of 
Governors of the Federal Reserve System.
(3) The term “business day” means any day 
other than a Saturday, Sunday, or legal 
holiday.
(4) The term “cash” means United States 
coins and currency, including Federal Reserve 
notes.
(5) The term “cashier’s check” means any 
check which—

(A ) is drawn on a depository institution;
(B) is signed by an officer or employee of 
such depository institution; and
(C) is a direct obligation of such deposito
ry institution.

(6) The term “certified check” means any

check with respect to which a depository insti
tution certifies that—

(A ) the signature on the check is genuine; 
and
(B) such depository institution has set 
aside funds which—

(i) are equal to the amount of the check; 
and
(ii) will be used only to pay such check.

(7) The term “check” means any negotiable 
demand draft drawn on or payable through an 
office of a depository institution located in the 
United States. Such term does not include 
noncash items.
(8) The term “check clearinghouse associa
tion” means any arrangement by which par
ticipant depository institutions exchange de
posited checks on a local basis, including an 
entire metropolitan area, without using the 
check processing facilities of the Federal Re
serve System.
(9) The term “check processing region” 
means the geographical area served by a Fed
eral Reserve bank check processing center or 
such larger area as the Board may prescribe 
by regulations.
(10) The term “consumer account” means 
any account used primarily for personal, fami
ly, or household purposes.
(11) The term “depository check” means 
any cashier’s check, certified check, teller’s 
check, and any other functionally equivalent 
instrument as determined by the Board.
(12) The term “depository institution” has 
the meaning given such term in clauses (i) 
through (vi) of section 19(b)(1)(A ) of the 
Federal Reserve Act. Such term also includes 
an office, branch, or agency of a foreign bank 
located in the United States.
(13) The term “local originating depository 
institution” means any originating depository 
institution which is located in the same check 
processing region as the receiving depository 
institution.
(14) The term “noncash item” means—

(A) a check or other demand item to 
which a passbook, certificate, or other doc
ument is attached;
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(B) a check or other demand item which is 
accompanied by special instructions, such 
as a request for special advise of payment or 
dishonor; or
(C) any similar item which is otherwise 
classified as a noncash item in regulations 
of the Board.

(15) The term “nonlocal originating deposi
tory institution” means any originating depos
itory institution which is not a local deposito
ry institution.
(16) The term “proprietary ATM” means an 
automated teller machine which is—

(A ) located—
(i) at or adjacent to a branch of the re
ceiving depository institution; or
(ii) in close proximity, as defined by the 
Board, to a branch of the receiving de
pository institution; or

(B) owned by, operated exclusively for, or 
operated by the receiving depository 
institution.

(17) The term “originating depository insti
tution” means the branch of a depository in
stitution on which a check is drawn.
(18) The term “nonproprietary ATM” 
means an automated teller machine which is 
not a proprietary ATM.
(19) The term “participant” means a deposi
tory institution which—

(A ) is located in the same geographic area 
as that served by a check clearinghouse as
sociation; and
(B) exchanges checks through the check 
clearinghouse association, either directly or 
through an intermediary.

(20) The term “receiving depository institu
tion” means the branch of a depository insti
tution or the proprietary ATM in which a 
check is first deposited.
(21) The term “State” means any State, the 
District of Columbia, the Commonwealth of 
Puerto Rico, or the Virgin Islands.
(22) The term “teller’s check” means any 
check issued by a depository institution and 
drawn on another depository institution.
(23) The term “United States” means the 
several States, the District of Columbia, the 
Commonwealth of Puerto Rico, and the Vir
gin Islands.
(24) The term “unit of general local govern
ment” means any city, county, town, town- 
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ship, parish, village, or other general purpose 
political subdivision of a State.
(25) The term “wire transfer” has such 
meaning as the Board shall prescribe by 
regulations.

[12 USC 4001.]

SECTION 603—Expedited Funds 
Availability Schedules

(a) Next business day availability for certain 
deposits.

(1) Except as provided in subsection (e) 
and in section 604, in any case in which—

(A ) any cash is deposited in an account 
at a receiving depository institution 
staffed by individuals employed by such 
institution, or
(B) funds are received by a depository 
institution by wire transfer for deposit in 
an account at such institution,

such cash or funds shall be available for 
withdrawal not later than the business day 
after the business day on which such cash is 
deposited or such funds are received for 
deposit.
(2) Funds deposited in an account at a de
pository institution by check shall be avail
able for withdrawal not later than the busi
ness day after the business day on which 
such funds are deposited in the case of—

(A ) a check which—
(i) is drawn on the Treasury of the 
United States; and
(ii) is endorsed only by the person to 
whom it was issued;

(B) a check which—
(i) is drawn by a State;
(ii) is deposited in a receiving deposi
tory institution which is located in 
such State and is staffed by individuals 
employed by such institution;
(iii) is deposited with a special deposit 
slip which indicates it is a check drawn 
by a State; and
(iv) is endorsed only by the person to 
whom it was issued;

(C) a check which—
(i) is drawn by a unit of general local 
government;
(ii) is deposited in a receiving deposi

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



Regulation CC (Statutory Provisions) §603

tory institution which is located in the 
same State as such unit of general local 
government and is staffed by individu
als employed by such institution;
(iii) is deposited with a special deposit 
slip which indicates it is a check drawn 
by a unit of general local government; 
and
(iv) is endorsed only by the person to 
whom it was issued;

(D ) the first $100 deposited by check or 
checks on any one business day;
(E) a check deposited in a branch of a 
depository institution and drawn on the 
same or another branch of the same de
pository institution if both such branches 
are located in the same State or the same 
check processing region;
(F) a cashier’s check, certified check, 
teller’s check, or depository check 
which—

(i) is deposited in a receiving deposi
tory institution which is staffed by in
dividuals employed by such institution;
(ii) is deposited with a special deposit 
slip which indicates it is a cashier’s 
check, certified check, teller’s check, or 
depository check, as the case may be; 
and
(iii) is endorsed only by the person to 
whom it was issued.

(b) Permanent schedule. (1) Subject to par
agraph (3) of this subsection, subsections
(a )(2 ), (d), and (e) of this section, and 
section 604, not more than 1 business day 
shall intervene between the business day on 
which funds are deposited in an account at 
a depository institution by a check drawn 
on a local originating depository institution 
and the business day on which the funds 
involved are available for withdrawal.
(2) Subject to paragraph (3) of this sub
section, subsections (a )(2 ), (d), and (e) of 
this section, and section 604, not more than 
4 business days shall intervene between the 
business day on which funds are deposited 
in an account at a depository institution by 
a check drawn on a nonlocal originating de
pository institution and the business day on 
which such funds are available for 
withdrawal.

(3) (A ) Except as provided in subpara
graph (B), funds deposited in an account 
in a depository institution by check (oth
er than a check described in subsection
(a) (2 ))  shall be available for cash with
drawal not later than the business day af
ter the business day on which such funds 
otherwise are available under paragraph
(1) or (2).
(B) Not more than $400 (or the maxi
mum amount allowable in the case of a 
withdrawal from an automated teller ma
chine but not more than $400) of funds 
deposited by one or more checks to 
which this paragraph applies shall be 
available for cash withdrawal not later 
than 5 o’clock post meridian of the busi
ness day on which such funds are avail
able under paragraph (1) or (2). If 
funds deposited by checks described in 
both paragraph (1) and paragraph (2) 
become available for cash withdrawal un
der this paragraph on the same business 
day, the limitation contained in this sub- 
paragraph shall apply to the aggregate 
amount of such funds.
(C) Any amount available for with
drawal under this paragraph shall be in 
addition to the amount available under 
subsection (a )(2 )(D ).

(4) This subsection shall apply with re
spect to funds deposited by check in an ac
count at a depository institution on or after 
September 1, 1990, except that the Board 
may, by regulation, make this subsection or 
any part of this subsection applicable earlier 
than September 1, 1990.

(c) Temporary schedule. (1 )(A ) Subject to 
subparagraph (B) of this paragraph, sub
sections (a )(2 ), (d), and (e) of this sec
tion, and section 604, not more than 2 
business days shall intervene between the 
business day on which funds are deposit
ed in an account at a depository institu
tion by a check drawn on a local 
originating depository institution and the 
business day on which such funds are 
available for withdrawal.
(B )(i)  Except as provided in clause (ii), 

funds deposited in an account in a de
pository institution by check drawn on
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a local depository institution that is 
not a participant in the same check 
clearinghouse association as the receiv
ing depository institution (other than a 
check described in subsection (a )(2 ))  
shall be available for cash withdrawal 
not later than the business day after 
the business day on which such funds 
otherwise are available under subpara
graph (A ).
(ii) Not more than $400 (or the maxi
mum amount allowable in the case of a 
withdrawal from an automated teller 
machine but not more than $400) of 
funds deposited by one or more checks 
to which this subparagraph applies 
shall be available for cash withdrawal 
not later than 5 o’clock post meridian 
of the business day on which such 
funds are available under subpara
graph (A ).
(iii) Any amount available for with
drawal under this subparagraph shall 
be in addition to the amount available 
under subsection (a )(2 )(D ).

(2) Subject to subsections (a )(2 ), (d), 
and (e) of this section and section 604, not 
more than 6 business days shall intervene 
between the business day on which funds 
are deposited in an account at a depository 
institution by a check drawn on a nonlocal 
originating depository institution and the 
business day on which such funds are avail
able for withdrawal.
(3) This subsection shall apply with re
spect to funds deposited by check in an ac
count at a depository institution after Au
gust 31, 1988, and before September 1, 
1990, except as may be otherwise provided 
under subsection (b )(4).

(d) Time period adjustments. (1) Notwith
standing any other provision of law, the 
Board shall, by regulation, reduce the time 
periods established under subsections (b),
(c), and (e) to as short a time as possible 
and equal to the period of time achievable 
under the improved check clearing system 
for a receiving depository institution to rea
sonably expect to learn of the nonpayment 
of most items for each category of checks.
(2) Notwithstanding any other provision 
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of law, any time period established under 
subsection (b), (c), or (e) shall be extend
ed by 1 business day in the case of any de
posit which is both—

(A ) deposited in an account at a deposi
tory institution which is located in Alas
ka, Hawaii, Puerto Rico, or the Virgin 
Islands; and
(B) deposited by a check drawn on an 
originating depository institution which 
is not located in the same State, common
wealth, or territory as the receiving de
pository institution.

(e) Deposits at an ATM. (1 )(A ) Not more 
than 4 business days shall intervene be
tween the business day a deposit de
scribed in subparagraph (B) is made at a 
nonproprietary automated teller machine 
(for deposit in an account at a depository 
institution) and the business day on 
which funds from such deposit are avail
able for withdrawal.
(B) A deposit is described in this sub- 
paragraph if it is—

(i) a cash deposit;
(ii) a deposit made by a check de
scribed in subsection (a)(2);
(iii) a deposit made by a check drawn 
on a local originating depository insti
tution (other than a check described in 
subsection (a )(2 ));  or
(iv) a deposit made by a check drawn 
on a nonlocal originating depository 
institution (other than a check de
scribed in subsection (a )(2 )) .

(2) The provisions of subsections (a), (b), 
and (c) shall apply with respect to any 
funds deposited at a proprietary automated 
teller machine for deposit in an account at a 
depository institution.
(3) The Board shall, either directly or 
through the Consumer Advisory Council, 
establish and maintain a dialogue with de
pository institutions and their suppliers on 
the computer software and hardware avail
able for use by automated teller machines, 
and shall, not later than September 1 of 
each of the first 3 calendar years beginning 
after the date of the enactment of this title, 
report to the Congress regarding such soft
ware and hardware and regarding the po-
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tential for improving the processing of au
tomated teller machine deposits.

(f) Check return; notice o f nonpayment. No 
provision of this section shall be construed as 
requiring that, with respect to all checks de
posited in a receiving depository institution—

(1) such checks be physically returned to 
such depository institution; or
(2) any notice of nonpayment of any such 
check be given to such depository institu
tion within the times set forth in subsection
(a), (b), (c), or (e) or in the regulations 
issued under any such subsection.

[12 USC 4002. As amended by acts of Nov. 28, 1990 (104 
Stat. 4424) and Dec. 19, 1991 (105 Stat. 2307).]

SECTION 604— Safeguard Exceptions

(a) New accounts. Notwithstanding section 
603, in the case of any account established at a 
depository institution by a new depositor, the 
following provisions shall apply with respect 
to any deposit in such account during the 30- 
day period (or such shorter period as the 
Board may establish) beginning on the date 
such account is established—

(1) Except as provided in paragraph (3), 
in the case of—

(A ) any cash deposited in such account;
(B) any funds received by such deposi
tory institution by wire transfer for depo
sit in such account;
(C) any funds deposited in such account 
by cashier’s check, certified check, teller’s 
check, depository check, or traveler’s 
check; and
(D ) any funds deposited by a govern
ment check which is described in subpar
agraph (A ), (B), or (C) of section 
603(a)(2),

such cash or funds shall be available for 
withdrawal on the business day after the 
business day on which such cash or funds 
are deposited or, in the case of a wire trans
fer, on the business day after the business 
day on which such funds are received for 
deposit.
(2) In the case of any funds deposited in 
such account by a check (other than a

check described in subparagraph (C) or
(D ) of paragraph (1 )), the availability for 
withdrawal of such funds shall not be sub
ject to the provisions of section 603(b), 
603(c), or paragraph (1) of section 603(e).
(3) In the case of funds deposited in such 
account during such period by checks de
scribed in subparagraph (C) or (D ) of par
agraph (1) the aggregate amount of which 
exceeds $5,000—

(A ) paragraph (1) shall apply only with 
respect to the first $5,000 of such aggre
gate amount; and
(B) not more than 8 business days shall 
intervene between the business day on 
which any such funds are deposited and 
the business day on which such excess 
amount shall be available for withdrawal.

(b) Large or redeposited checks; repeated 
overdrafts. The Board may, by regulation, es
tablish reasonable exceptions to any time limi
tation established under subsection (a )(2 ),
(b ) , (c), or (e) of section 603 for—

(1) the amount of deposits by one or more 
checks that exceeds the amount of $5,000 in 
any one day;
(2) checks that have been returned unpaid 
and redeposited; and
(3) deposit accounts which have been 
overdrawn repeatedly.

(c) Reasonable cause exception. (1) In ac
cordance with regulations which the Board 
shall prescribe, subsections (a )(2 ), (b),
(c), and (e) of section 603 shall not apply 
with respect to any check deposited in an 
account at a depository institution if the re
ceiving depository institution has reason
able cause to believe that the check is uncol
lectible from the originating depository in
stitution. For purposes of the preceding 
sentence, reasonable cause to believe re
quires the existence of facts which would 
cause a well-grounded belief in the mind of 
a reasonable person. Such reasons shall be 
included in the notice required under sub
section (f).
(2) No determination under this subsec
tion may be based on any class of checks or 
persons.
(3) If the receiving depository institution 
determines that a check deposited in an ac
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count is a check described in paragraph
(1), the receiving depository institution 
shall not assess any fee for any subsequent 
overdraft with respect to such account, if—

(A ) the depositor was not provided with 
the written notice required under subsec
tion (f) (with respect to such determina
tion) at the time the deposit was made;
(B) the overdraft would not have oc
curred but for the fact that the funds so 
deposited are not available; and
(C) the amount of the check is collected 
from the originating depository 
institution.

(4) Each agency referred to in section 
610(a) shall monitor compliance with the 
requirements of this subsection in each reg
ular examination of a depository institution 
and shall describe in each report to the 
Congress the extent to which this subsec
tion is being complied with. For the pur
pose of this paragraph, each depository in
stitution shall retain a record of each notice 
provided under subsection ( 0  as a result of 
the application of this subsection.

(d) Emergency conditions. Subject to such 
regulations as the Board may prescribe, sub
sections (a )(2 ), (b), (c), and (e) of section 
603 shall not apply to funds deposited by 
check in any receiving depository institution 
in the case of—

(1) any interruption of communication 
facilities;
(2) suspension of payments by another de
pository institution;
(3) any war; or
(4) any emergency condition beyond 
the control of the receiving depository 
institution,

if the receiving depository institution exercises 
such diligence as the circumstances require.

(e) Prevention o f fraud losses. (1) The 
Board may, by regulation or order, suspend 
the applicability of this title, or any portion 
thereof, to any classification of checks if the 
Board determines that—

(A ) depository institutions are experi
encing an unacceptable level of losses due 
to check-related fraud, and
(B) suspension of this title, or such por

tion of this title, with regard to the classi
fication of checks involved in such fraud 
is necessary to diminish the volume of 
such fraud.

(2) No regulation prescribed or order is
sued under paragraph (1) shall remain in 
effect for more than 45 days (excluding Sat
urdays, Sundays, legal holidays, or any day 
either House of Congress is not in session).
(3) (A ) Within 10 days of prescribing 

any regulation or issuing any order under 
paragraph (1), the Board shall transmit 
a report of such action to the Committee 
on Banking, Finance and Urban Affairs 
of the House of Representatives and the 
Committee on Banking, Housing, and 
Urban Affairs of the Senate.
(B) Each report under subparagraph
(A ) shall contain—

(i) the specific reason for prescribing 
the regulation or issuing the order;
(ii) evidence considered by the Board 
in making the determination under 
paragraph (1) with respect to such 
regulation or order; and
(iii) specific examples of the check- 
related fraud giving rise to such regula
tion or order.

( 0  Notice o f exception; availability within rea
sonable time. (1) If any exception contained 

in this section (other than subsection (a ))  
applies with respect to funds deposited in 
an account at a depository institution—

(A ) the depository institution shall pro
vide notice in the manner provided in 
paragraph (2) of—

(i) the time period within which the 
funds shall be made available for with
drawal; and
(ii) the reason the exception was in
voked; and

(B) except where other time periods are 
specifically provided in this title, the 
availability of the funds deposited shall 
be governed by the policy of the receiving 
depository institution, but shall not ex
ceed a reasonable period of time as deter
mined by the Board.

(2) The notice required under paragraph
(1 )(A ) with respect to a deposit to which
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an exception contained in this section ap
plies shall be made by the time provided in 
the following subparagraphs:

(A) In the case of a deposit made in per
son by the depositor at the receiving de
pository institution, the depository insti
tution shall immediately provide such 
notice in writing to the depositor.
(B) In the case of any other deposit 
(other than a deposit described in sub- 
paragraph (C )), the receiving depository 
institution shall mail the notice to the de
positor not later than the close of the 
next business day following the business 
day on which the deposit is received.
(C) In the case of a deposit to which 
subsection (d) or (e) applies, notice 
shall be provided by the depository insti
tution in accordance with regulations of 
the Board.
(D ) In the case of a deposit to which 
subsection (b )(1 ) or (b )(2 ) applies, the 
depository institution may, for noncon
sumer accounts and other classes of 
accounts, as defined by the Board, that 
generally have a large number of such de
posits, provide notice at or before the 
time it first determines that the subsec
tion applies.
(E) In the case of a deposit to which 
subsection (b )(3 ) applies, the depository 
institution may, subject to regulations of 
the Board, provide notice at the begin
ning of each time period it determines 
that the subsection applies. In addition to 
the requirements contained in paragraph
(1 )(A ), the notice shall specify the time 
period for which the exception will 
apply.

(3) If the facts upon which the determina
tion of the applicability of an exception con
tained in subsection (b) or (c) to any depo
sit only become known to the receiving 
depository institution after the time notice 
is required under paragraph (2) with 
respect to such deposit, the depository 
institution shall mail such notice to the 
depositor as soon as practicable, but not 
later than the first business day following 
the day such facts become known to the 
depository institution.

[12 USC 4003. As amended by act of Dec. 19, 1991 (105 
Stat. 2307).]

SECTION 605— Disclosure o f Funds 
Availability Policies

(a) Notice for new accounts. Before an ac
count is opened at a depository institution, the 
depository institution shall provide written 
notice to the potential customer of the specific 
policy of such depository institution with re
spect to when a customer may withdraw 
funds deposited into the customer’s account.

(b) Preprinted deposit slips. All preprinted 
deposit slips that a depository institution fur
nishes to its customers shall contain a 
summary notice, as prescribed by the Board in 
regulations, that deposited items may not be 
available for immediate withdrawal.

(c) Mailing of notice. (1) In the first regular
ly scheduled mailing to customers occur
ring after the effective date of this section, 
but not more than 60 days after such effec
tive date, each depository institution shall 
send a written notice containing the specific 
policy of such depository institution with 
respect to when a customer may withdraw 
funds deposited into such customer’s ac
count, unless the depository institution has 
provided a disclosure which meets the re
quirements of this section before such effec
tive date.
(2) A depository institution shall send a 
written notice to customers at least 30 days 
before implementing any change to the de
pository institution’s policy with respect to 
when customers may withdraw funds de
posited into consumer accounts, except that 
any change which expedites the availability 
of such funds shall be disclosed not later 
than 30 days after implementation.
(3) Upon the request of any person, a de
pository institution shall provide or send 
such person a written notice containing the 
specific policy of such depository institution 
with respect to when a customer may with
draw funds deposited into a customer’s 
account.

(d) Posting o f notice. (1) Each depository in
stitution shall post, in a conspicuous place
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in each location where deposits are accept
ed by individuals employed by such deposi
tory institution, a specific notice which de
scribes the time periods applicable to the 
availability of funds deposited in a consum
er account.
(2) In the case of any automated teller ma
chine at which any funds are received for 
deposit in an account at any depository in
stitution, the Board shall prescribe, by regu
lations, that the owner or operator of such 
automated teller machine shall post or pro
vide a general notice that funds deposited in 
such machine may not be immediately 
available for withdrawal.

(e) Notice of interest payment policy. If a de
pository institution described in section 
606(b) begins the accrual of interest or divi
dends at a later date than the date described 
in section 606(a) with respect to all funds, 
including cash, deposited in an interest-bear
ing account at such depository institution, any 
notice required to be provided under subsec
tions (a) and (c) shall contain a written de
scription of the time at which such depository 
institution begins to accrue interest or divi
dends on such funds.

(f) Model disclosure forms. (1) The Board 
shall publish model disclosure forms and 
clauses for common transactions to facili
tate compliance with the disclosure require
ments of this section and to aid customers 
by utilizing readily understandable 
language.
(2) A depository institution shall be 
deemed to be in compliance with the re
quirements of this section if such institu
tion—

(A) uses any appropriate model form or 
clause as published by the Board, or
(B) uses any such model form or clause 
and changes such form or clause by—

(i) deleting any information which is 
not required by this title; or
(ii) rearranging the format.

(3) Nothing in this title requires the use of 
any such model form or clause prescribed 
by the Board under this subsection.
(4) Model disclosure forms and clauses 
shall be adopted by the Board only after 
notice duly given in the Federal Register
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and an opportunity for public comment in 
accordance with section 553 of title 5, Unit
ed States Code.

[12 USC 4004.]

SECTION 606—Payment of Interest

(a) In general. Except as provided in subsec
tion (b) or (c) and notwithstanding any oth
er provision of law, interest shall accrue on 
funds deposited in an interest-bearing account 
at a depository institution beginning not later 
than the business day on which the depository 
institution receives provisional credit for such 
funds.

(b) Special rule for credit unions. Subsection
(a) shall not apply to an account at a deposi
tory institution described in section 
19(b)(1) (A ) (iv) of the Federal Reserve Act 
if the depository institution—

(1) begins the accrual of interest or divi
dends at a later date than the date described 
in subsection (a) with respect to all funds, 
including cash, deposited in such account; 
and
(2) provides notice of the interest payment 
policy in the manner required under section 
605(e).

(c) Exception for checks returned unpaid. No 
provision of this title shall be construed as re
quiring the payment of interest or dividends 
on funds deposited by a check which is re
turned unpaid.

[12 USC 4005.]

SECTION 607—Miscellaneous 
Provisions

(a) After-hours deposits. For purposes of this 
title, any deposit which is made on a Satur
day, Sunday, legal holiday, or after the close 
of business on any business day shall be 
deemed to have been made on the next busi
ness day.

(b) Availability at start o f business day. Ex
cept as provided in subsections (b )(3 ) and
( c )  (1 )(B ) of section 603, if any provision of 
this title requires that funds be available for
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withdrawal on any business day, such funds 
shall be available for withdrawal at the start 
of such business day.

(c) Effect on policies o f depository institutions. 
No provision of this title shall be construed 
as—

(1) prohibiting a depository institution 
from making funds available for withdrawal 
in a shorter period of time than the period 
of time required by this title; or
(2) affecting a depository institution’s 
right—

(A ) to accept or reject a check for 
deposit;
(B) to revoke any provisional settlement 
made by the depository institution with 
respect to a check accepted by such insti
tution for deposit;
(C) to charge back the depositor’s ac
count for the amount of such check; or
(D ) to claim a refund of such provision
al credit.

(d) Prohibition on freezing certain funds in an 
account. In any case in which a check is de
posited in an account at a depository institu
tion and the funds represented by such check 
are not yet available for withdrawal pursuant 
to this title, the depository institution may not 
freeze any other funds in such account (which 
are otherwise available for withdrawal pursu
ant to this title) solely because the funds so 
deposited are not yet available for withdrawal.

(e) Employee training on and compliance with 
the requirements o f this title. Each depository 
institution shall—

(1) take such actions as may be necessary 
fully to inform each employee (who per
forms duties subject to the requirements of 
this title) of the requirements of this title; 
and
(2) establish and maintain procedures rea
sonably designed to assure and monitor em
ployee compliance with such requirements.

[12 USC 4006.]

SECTION 608—Effect on State Law

(a) In general. Any law or regulation of any 
State in effect on September 1, 1989, which

requires that funds deposited or received for 
deposit in an account at a depository institu
tion chartered by such State be made available 
for withdrawal in a shorter period of time 
than the period of time provided in this title 
or in regulations prescribed by the Board un
der this title (as in effect on September 1, 
1989) shall—

(1) supersede the provisions of this title 
and any regulations by the Board to the ex
tent such provisions relate to the time by 
which funds deposited or received for depo
sit in an account shall be available for with
drawal; and
(2) apply to all federally insured depository 
institutions located within such State.

(b) Override o f certain state laws. Except as 
provided in subsection (a), this title and regu
lations prescribed under this title shall super
sede any provision of the law of any State, 
including the Uniform Commercial Code as in 
effect in such State, which is inconsistent with 
this title or such regulations.

[12 USC 4007.]

SECTION 609—Regulations and 
Reports by Board

(a) In general. After notice and opportunity 
to submit comment in accordance with sec
tion 553(c) of title 5, United States Code, the 
Board shall prescribe regulations—

(1) to carry out the provisions of this title;
(2) to prevent the circumvention or eva
sion of such provisions; and
(3) to facilitate compliance with such 
provisions.

(b) Regulation relating to improvement of 
check processing system. In order to improve 
the check processing system, the Board shall 
consider (among other proposals) requiring, 
by regulation, that—

(1) depository institutions be charged 
based upon notification that a check or sim
ilar instrument will be presented for 
payment;
(2) the Federal Reserve banks and deposi
tory institutions provide for check 
truncation;
(3) depository institutions be provided in-
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centives to return items promptly to the de
pository institution of first deposit;
(4) the Federal Reserve banks and deposi
tory institutions take such actions as are 
necessary to automate the process of re
turning unpaid checks;
(5) each depository institution and Federal 
Reserve bank—

(A ) place its endorsement, and other 
notations specified in regulations of the 
Board, on checks in the positions speci
fied in such regulations; and
(B) take such actions as are necessary' 
to—

(i) automate the process of reading 
endorsements; and
(ii) eliminate unnecessary endorse
ments;

(6) within one business day after an origi
nating depository institution is presented a 
check (for more than such minimum 
amount as the Board may prescribe)—

(A ) such originating depository institu
tion determines whether it will pay such 
check; and
(B) if such originating depository insti
tution determines that it will not pay 
such check, such originating depository 
institution directly notify the receiving 
depository institution of such 
determination;

(7) regardless of where a check is cleared 
initially, all returned checks be eligible to be 
returned through the Federal Reserve 
System;
(8) Federal Reserve banks and depository 
institutions participate in the development 
and implementation of an electronic clear
inghouse process to the extent the Board 
determines, pursuant to the study under 
subsection (f), that such a process is feasi
ble; and
(9) originating depository institutions be 
permitted to return unpaid checks directly 
to, and obtain reimbursement for such 
checks directly from, the receiving deposi
tory institution.

(c) Regulatory responsibility of Board for 
payment system.

(1) In order to carry out the provisions of 
this title, the Board of Governors of the 
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Federal Reserve System shall have the re
sponsibility to regulate—

(A ) any aspect of the payment system, 
including the receipt, payment, collec
tion, or clearing of checks; and
(B) any related function of the payment 
system with respect to checks.

(2) The Board shall prescribe such regula
tions as it may determine to be appropriate 
to carry out its responsibility under para
graph (1).

(d) Reports. (1 )(A ) The Board shall trans
mit a report to both Houses of the Con
gress not later than 18, 30, and 48 
months after the date of the enactment of 
this title.
(B) Each such report shall describe—

(i) the actions taken and progress 
made by the Board to implement the 
schedules established in section 603, 
and
(ii) the impact of this title on consum
ers and depository institutions.

(2) (A ) The Board shall transmit a report 
to both Houses of the Congress not later 
than 2 years after the date of the enact
ment of this title regarding the effects the 
temporary schedule established under 
section 603(c) have had on depository 
institutions and the public.
(B) Such report shall also assess the po
tential impact the implementation of the 
schedule established in section 603(b) 
will have on depository institutions and 
the public, including an estimate of the 
risks to and losses of depository institu
tions and the benefits to consumers. Such 
report shall also contain such recommen
dations for legislative or administrative 
action as the Board may determine to be 
necessary'.

(3) Not later than 6 months after section 
603(b) takes effect, the Comptroller Gener
al of the United States shall transmit a re
port to the Congress evaluating the imple
mentation and administration of this title.

(e) Consultation. In prescribing regulations 
under subsections (a) and (b), the Board 
shall consult with the Comptroller of the Cur
rency, the Board of Directors of the Federal 
Deposit Insurance Corporation, the Federal
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Home Loan Bank Board, and the National
Credit Union Administration Board.

(f) Electronic clearinghouse study. (1) The 
Board shall study the feasibility of modern
izing and accelerating the check payment 
system through the development of an elec
tronic clearinghouse process utilizing exist
ing telecommunications technology to 
avoid the necessity of actual presentment of 
the paper instrument to a payor institution 
before such institution is charged for the 
item.
(2) In connection with the study required 
under paragraph (1), the Board shall—

(A ) consult with appropriate experts in 
telecommunications technology; and
(B) consider all practical and legal im
pediments to the development of an elec
tronic clearinghouse process.

(3) The Board shall report its conclusions 
to the Congress within 9 months of the date 
of the enactment of this title.

[12 USC 4008.]

SECTION 610— Administrative 
Enforcement

(a) Administrative enforcement. Compliance 
with the requirements imposed under this ti
tle, including regulations prescribed by and 
orders issued by the Board of Governors of 
the Federal Reserve System under this title, 
shall be enforced under—

(1) section 8 of the Federal Deposit Insur
ance Act in the case of—

(A) national banks, and Federal 
branches and Federal agencies of foreign 
banks, by the Office of the Comptroller of 
the Currency;
(B) member banks of the Federal Re
serve System (other than national 
banks), and offices, branches, and agen
cies of foreign banks located in the Unit
ed States (other than Federal branches, 
Federal agencies, and insured State 
branches of foreign banks), by the Board 
of Governors of the Federal Reserve Sys
tem; and
(C) banks insured by the Federal Depo
sit Insurance Corporation (other than

members of the Federal Reserve System) 
and insured State branches of foreign 
banks, by the Board of Directors of the 
Federal Deposit Insurance Corporation;

(2) section 8 of the Federal Deposit Insur
ance Act, by the Director of the Office of 
Thrift Supervision in the case of savings as
sociations the deposits of which are insured 
by the Federal Deposit Insurance Corpora
tion; and
(3) the Federal Credit Union Act, by the 
National Credit Union Administration 
Board with respect to any Federal credit 
union or insured credit union.

The terms used in paragraph (1) that are not 
defined in this title or otherwise defined in sec
tion 3(s) of the Federal Deposit Insurance 
Act (12 U.S.C. 1813(s)) shall have the mean
ing given to them in section 1(b) of the Inter
national Banking Act of 1978 (12 U.S.C. 
3101).

(b) Additional powers. (1) For purposes of 
the exercise by any agency referred to in 
subsection (a) of this section of its powers 
under any Act referred to in that subsec
tion, a violation of any requirement im
posed under this title shall be deemed to be 
a violation of a requirement imposed under 
that Act.
(2) In addition to its powers under any 
provision of law specifically referred to in 
subsection (a) of this section, each of the 
agencies referred to in such subsection may 
exercise, for purposes of enforcing compli
ance with any requirement imposed under 
this title, any other authority conferred on 
it by law.

(c) Enforcement by the Board. (1) Except to 
the extent that enforcement of the require
ments imposed under this title is specifically 
committed to some other Government 
agency under subsection (a) of this section, 
the Board of Governors of the Federal 
Reserve System shall enforce such 
requirements.
(2) If the Board determines that—

(A) any depository institution which is 
not a depository institution described in 
subsection (a), or
(B) any other person subject to the au
thority of the Board under this title, in
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eluding any person subject to the authori
ty of the Board under section 605(d) (2) 
or 609(c),

has failed to comply with any requirement 
imposed by this title or by the Board under 
this title, the Board may issue an order pro
hibiting any depository institution, any 
Federal Reserve bank, or any other person 
subject to the authority of the Board from 
engaging in any activity or transaction 
which directly or indirectly involves such 
noncomplying depository institution or per
son (including any activity or transaction 
involving the receipt, payment, collection, 
and clearing of checks and any related func
tion of the payment system with respect to 
checks).

(d) Procedural rules. The authority of the 
Board to prescribe regulations under this title 
does not impair the authority of any other 
agency designated in this section to make 
rules regarding its own procedures in enforc
ing compliance with requirements imposed 
under this title.

[12 USC 4009. As amended by acts of Aug. 9, 1989 (103 
Stat. 438) and Dec. 19, 1991 (105 Stat. 2303).]

SECTION 611— Civil Liability

(a) Civil liability. Except as otherwise pro
vided in this section, any depository 
institution which fails to comply with any re
quirement imposed under this title or any reg
ulation prescribed under this title with respect 
to any person other than another depository 
institution is liable to such person in an 
amount equal to the sum of—

(1) any actual damage sustained by such 
person as a result of the failure;
(2) (A ) in the case of an individual action, 

such additional amount as the court may 
allow, except that the liability under this 
subparagraph shall not be less than $100 
nor greater than $1,000; or
(B) in the case of a class action, such 
amount as the court may allow, except 
that—

(i) as to each member of the class, no 
minimum recovery shall be applicable; 
and

(ii) the total recovery under this sub- 
paragraph in any class action or series 
of class actions arising out of the same 
failure to comply by the same deposi
tory institution shall not be more than 
the lesser of $500,000 or 1 percent of 
the net worth of the depository institu
tion involved; and

(3) in the case of any successful action to 
enforce the foregoing liability, the costs of 
the action, together with a reasonable attor
ney’s fee as determined by the court.

(b) Class action awards. In determining the 
amount of any award in any class action, the 
court shall consider, among other relevant 
factors—

(1) the amount of any actual damages 
awarded;
(2) the frequency and persistence of fail
ures of compliance;
(3) the resources of the depository 
institution;
(4) the number of persons adversely affect
ed; and
(5) the extent to which the failure of com
pliance was intentional.

(c) Bona fide errors. (1) A depository insti
tution may not be held liable in any action 
brought under this section for a violation of 
this title if the depository institution dem
onstrates by a preponderance of the evi
dence that the violation was not intentional 
and resulted from a bona fide error, not
withstanding the maintenance of proce
dures reasonably adapted to avoid any such 
error.
(2) Examples of a bona fide error include 
clerical, calculation, computer malfunction 
and programming, and printing errors, ex
cept that an error of legal judgment with 
respect to a depository institution’s obliga
tion under this title is not a bona fide error.

(d) Jurisdiction. Any action under this sec
tion may be brought in any United States dis
trict court, or in any other court of competent 
jurisdiction, within one year after the date of 
the occurrence of the violation involved.

(e) Reliance on Board rulings. No provision 
of this section imposing any liability shall ap
ply to any act done or omitted in good faith in
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conformity with any rule, regulation, or inter
pretation thereof by the Board of Governors 
of the Federal Reserve System, notwithstand
ing the fact that after such act or omission has 
occurred, such rule, regulation, or interpreta
tion is amended, rescinded, or determined by 
judicial or other authority to be invalid for 
any reason.

(f) Authority to establish rules regarding loss
es and liability among depository institutions. 
The Board is authorized to impose on or allo
cate among depository institutions the risks of 
loss and liability in connection with any as
pect of the payment system, including the re
ceipt, payment, collection, or clearing of 
checks, and any related function of the pay
ment system with respect to checks. Liability 
under this subsection shall not exceed the 
amount of the check giving rise to the loss or 
liability, and, where there is bad faith, other 
damages, if any, suffered as a proximate con
sequence of any act or omission giving rise to 
the loss or liability.

[12 USC 4010.]

SECTION 612— Parity in Clearing

(a) In general. Section 11A of the Federal

Reserve Act (12 U.S.C. 248a) is amended by 
adding at the end thereof the following:

“(e) All depository institutions, as defined 
in section 19(b)(1) (12 U.S.C. 461(b )(1 )), 
may receive for deposit and as deposits any 
evidences of transaction accounts, as defined 
by section 19(b)(1) (12 U.S.C. 461(b)(1)) 
from other depository institutions, as defined 
in section 19(b)(1) (12 U.S.C. 461(b)(1))  
or from any office of any Federal Reserve 
bank without regard to any Federal or State 
law restricting the number or the physical lo
cation or locations of such depository 
institutions.”.

(b) Effective date. The amendment made by 
subsection (a) shall take effect on the date of 
enactment of this title.

[12 USC 248a note.]

SECTIO N 613— Effective Dates

(a) Except as provided in subsection (b), 
this title shall take effect on the date of the 
enactment of this title.

(b) Sections 603, 604, 605, 606, 610, and 611 
shall take effect on September 1, 1988.

[12 USC 4001 note.]
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§225.1 Regulation Y

SUB PAR T A — G E N E R A L  
PROVISIONS

SECTION 225.1— Authority, Purpose, 
and Scope

(a) Authority. This part* (Regulation Y) is 
issued by the Board of Governors of the Fed
eral Reserve System ( “Board”) under section 
5(b) of the Bank Holding Company Act of 
1956, as amended (12 USC 1844(b)) ( “BHC 
Act”); sections 8 and 13(a) of the Interna
tional Banking Act of 1978 (12 USC 3106 and 
3108); section 7(j) (13) of the Federal Depo
sit Insurance Act, as amended by the Change 
in Bank Control Act of 1978 (12 USC 
1817(j)(13)) (“Bank Control Act”); section 
8(b) of the Federal Deposit Insurance Act 
(12 USC 1818(b)); and the International 
Lending Supervision Act of 1983 (Pub. L. 98- 
181, title IX). The BHC Act is codified at 12 
USC 1841, et seq.

(b) Purpose. The principal purposes of this 
part are to regulate the acquisition of control 
of banks by companies and individuals, to de
fine and regulate the nonbanking activities in 
which bank holding companies and foreign 
banking organizations with United States op
erations may engage, and to set forth the pro
cedures for securing approval for such trans
actions and activities.

(c) Scope. (1) Subpart A contains general 
provisions and definitions of terms used in 
this regulation.
(2) Subpart B governs acquisitions of bank 
or bank holding company securities and as
sets by bank holding companies or by any 
company that will become a bank holding 
company as a result of the acquisition.
(3) Subpart C defines and regulates the 
nonbanking activities in which bank hold
ing companies and foreign banking organi
zations may engage directly or through a 
subsidiary. In addition, certain nonbanking 
activities conducted by foreign banking or
ganizations and certain foreign activities 
conducted by bank holding companies 
are governed by the Board’s Regulation

* Code of Federal Regulations, title 12, chap er II, part 
225.
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K (12 CFR 211, International Banking 
Operations).
(4) Subpart D specifies situations in which 
a company is presumed to control voting 
securities or to have the power to exercise a 
controlling influence over the management 
or policies of a bank or other company, sets 
forth the procedures for making a control 
determination, and provides rules govern
ing the effectiveness of divestitures by bank 
holding companies.
(5) Subpart E governs changes in bank 
control resulting from the acquisition by in
dividuals or companies (other than bank 
holding companies) of voting securities of a 
bank holding company or state member 
bank of the Federal Reserve System.
(6) Appendix A to the regulation contains 
the Board’s capital adequacy guidelines for 
bank holding companies and for state mem
ber banks.
(7) Appendix B to the regulation contains 
the Board’s policy statement for formation 
of small one-bank holding companies.

SECTIO N 225.2— Definitions

Except as modified in this section or unless 
the context otherwise requires, the terms used 
in this regulation have the same meanings as 
set forth in the relevant statutes.

(a) Affiliate means any company that con
trols, is controlled by, or is under common 
control with, a bank or nonbank bank.

(b )  (1) Bank means—
(i) an insured bank as defined in section 
3(h) of the Federal Deposit Insurance 
Act (12 USC 1813(h)); or
(ii) an institution organized under the 
laws of the United States which both—

(A) accepts demand deposits or de
posits that the depositor may withdraw 
by check or similar means for payment 
to third parties or others; and
(B) is engaged in the business of mak
ing commercial loans.

(2) “Bank” does not include those institu
tions qualifying under the exceptions listed 
in section 2 (c)(2 ) of the BHC Act (12 
USC 1841(c)(2)).
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( c )  (1) Bank holding company means any 
company (including a bank) that has direct 
or indirect control of a bank, other than 
control that results from the ownership or 
control of—

(i) voting securities held in good faith in 
a fiduciary capacity (other than as pro
vided in paragraphs (d) (2) (ii) and (iii) 
of this section) without sole discretionary 
voting authority, or as otherwise exempt
ed under section 2 (a )(5 )(A ) of the 
BHC Act;
(ii) voting securities acquired and held
only for a reasonable period of time in 
connection with the underwriting of se
curities, as provided in section
2 (a )(5 )(B ) of the BHC Act;
(iii) voting rights to voting securities ac
quired for the sole purpose and in the 
course of participating in a proxy solici
tation, as provided in section
2 (a )(5 )(C ) of the BHC Act;
(iv) voting securities acquired in satis
faction of debts previously contracted in 
good faith, as provided in section 
2(a) (5) (D ) of the BHC Act, if the secu
rities are divested within two years of ac
quisition (or such later period as the 
Board may permit by order); or
(v) voting securities of certain institu
tions owned by a thrift institution or a 
trust company, as provided in sections 
2 (a )(5 )(E ) and (F) of the BHC Act.

(2) Except for the purposes of section 
225.4(b) of this subpart and subpart E of 
this regulation or as otherwise provided in 
this regulation, the term “bank holding 
company” includes a foreign banking orga
nization. For the purposes of subpart B, the 
term “bank holding company” includes a 
foreign banking organization only if it owns 
or controls a bank in the United States.

(d) (1) Company includes any bank, corpora
tion, general or limited partnership, associ
ation or similar organization, business trust, 
or any other trust unless by its terms it 
must terminate either within 25 years, or 
within 21 years and 10 months after the 
death of individuals living on the effective 
date of the trust.
(2) Company does not include any organi

zation, the majority of the voting securities 
of which are owned by the United States or 
any state.

( e )  (1) Control of a bank or other company 
means (except for the purposes of subpart
E):

(i) ownership, control, or power to vote 
25 percent or more of the outstanding 
shares of any class of voting securities of 
the bank or other company, directly or 
indirectly or acting through one or more 
other persons;
(ii) control in any manner over the elec
tion of a majority of the directors, trust
ees, or general partners (or individuals 
exercising similar functions) of the bank 
or other company;
(iii) the power to exercise, directly or in
directly, a controlling influence over the 
management or policies of the bank or 
other company, as determined by the 
Board after notice and opportunity for 
hearing in accordance with section 
225.31 of subpart D of this regulation; or
(iv) conditioning in any manner the 
transfer of 25 percent or more of the out
standing shares of any class of voting se
curities of a bank or other company upon 
the transfer of 25 percent or more of the 
outstanding shares of any class of voting 
securities of another bank or other 
company.

(2) A bank or other company is deemed to 
control voting securities or assets owned, 
controlled, or held, directly or indirectly—

(i) by any subsidiary of the bank or oth
er company;
(ii) in a fiduciary capacity (including by 
pension and profit-sharing trusts) for the 
benefit of the shareholders, members, or 
employees (or individuals serving in sim
ilar capacities) of the bank or other com
pany or of any of its subsidiaries; or
(iii) in a fiduciary capacity for the bene
fit of the bank or other company or any 
of its subsidiaries.

(f) Foreign banking organization and qualify
ing foreign banking organization shall have the 
same meanings as provided in section 211.23 
of the Board’s Regulation K (12 CFR 
211.23).
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(g) Institutional customer means—
(1) a bank (acting in an individual or fidu
ciary capacity); a savings and loan associa
tion; an insurance company; an investment 
company registered under the Investment 
Company Act of 1940; or a corporation, 
partnership, proprietorship, organization, 
or institutional entity, with net worth ex
ceeding $1,000,000;
(2) an employee benefit plan with assets 
exceeding $1,000,000, or whose investment 
decisions are made by a bank, insurance 
company, or investment advisor registered 
under the Investment Advisors Act of 1940;
(3) a natural person whose individual net 
worth (or joint net worth with a spouse) at 
the time of receipt of the brokerage, adviso
ry, or other relevant service exceeds 
$ 1,000,000;

(4) a broker-dealer or option trader regis
tered under the Securities Exchange Act of 
1934, or other securities, investment or 
banking professional; or
(5) an entity all of the equity owners of 
which are institutional customers.

(h) Management official means any officer, 
director (including honorary or advisory di
rectors), partner, or trustee of a bank or other 
company, or any employee of the bank or oth
er company with policy-making functions.

(i) Nonbank bank means any institution 
that—

(1) became a bank as a result of enactment 
of the Competitive Equality Amendments 
of 1987 (Pub. L. No. 100-86), on the date 
of such enactment (August 10, 1987); and
(2) was not controlled by a bank holding 
company on the day before the enactment 
of the Competitive Equality Amendments 
of 1987 (August 9, 1987).

(j) Outstanding shares means any voting se
curities, but does not include securities owned 
by the United States or by a company wholly 
owned by the United States.

(k) Person includes an individual, bank, cor
poration, partnership, trust, association, joint 
venture, pool, syndicate, sole proprietorship, 
unincorporated organization, or any other 
form of entity.
4

(/) (1) Controlling shareholder means a per
son that owns or controls, directly or indi
rectly, 25 percent or more of any class of 
voting securities of a bank or other company.
(2) Principal shareholder means a person 
that owns or controls, directly or indirectly, 
10 percent or more of any class of voting 
securities of a bank or other company, or any 
person that the Board determines has the 
power, directly or indirectly, to exercise a 
controlling influence over the management 
or policies of a bank or other company.

(m) Savings association means—
(1) any federal savings association or fed
eral savings bank;
(2) any building and loan association, sav
ings and loan association, homestead asso
ciation, or cooperative bank if such associa
tion or cooperative bank is a member of the 
Savings Association Insurance Fund; and
(3) any savings bank or cooperative which 
is deemed by the director of the Office of 
Thrift Supervision to be a savings associa
tion under section 10(/) of the Home Own
ers Loan Act.

(n) Subsidiary means a bank or other compa
ny that is controlled by another company, and 
refers to a direct or indirect subsidiary of a 
bank holding company. An indirect subsidi
ary is a bank or other company that is con
trolled by a subsidiary of the bank holding 
company.

(o) United States means the United States 
and includes any state of the United States, 
the District of Columbia, any territory of the 
United States, Puerto Rico, Guam, American 
Samoa, and the Virgin Islands.

(p) (1) Voting securities means shares of 
common or preferred stock, general or lim
ited partnership shares or interests, or simi
lar interests if the shares or interest, by stat
ute, charter, or in any manner, entitle the 
holder—

(i) to vote for or to select directors, 
trustees, or partners (or persons exercis
ing similar functions of the issuing com
pany); or
(ii) to vote on or to direct the conduct of 
the operations or other significant poli
cies of the issuing company.
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(2) Preferred shares, limited partnership 
shares or interests, or similar interests are 
not “voting securities” if—

(i) any voting rights associated with the 
shares or interest are limited solely to the 
type customarily provided by statute 
with regard to matters that would signifi
cantly and adversely affect the rights or 
preference of the security or other inter
est, such as the issuance of additional 
amounts or classes of senior securities, 
the modification of the terms of the secu
rity or interest, the dissolution of the is
suing company, or the payment of 
dividends by the issuing company when 
preferred dividends are in arrears;
(ii) the shares or interest represent an 
essentially passive investment or financ
ing device and do not otherwise provide 
the holder with control over the issuing 
company; and
(iii) the shares or interest do not entitle 
the holder, by statute, charter, or in any 
manner, to select or to vote for the selec
tion of directors, trustees, or partners (or 
persons exercising similar functions) of 
the issuing company.

SECTION 225.3—Administration
(a) Delegation o f authority. Designated 
Board members and officers and the Federal 
Reserve Banks are authorized by the Board to 
exercise various functions prescribed in this 
regulation and in the Board’s Rules Regard
ing Delegation of Authority (12 CFR 265) 
and the Board’s Rules of Procedure (12 CFR 
262).

(b) Appropriate Federal Reserve Bank. In ad
ministering this regulation, the appropriate 
Federal Reserve Bank is as follows:

(1) For a bank holding company (or a 
company applying to become a bank hold
ing company): the Reserve Bank of the 
Federal Reserve District in which the com
pany’s banking operations are principally 
conducted, as measured by total domestic 
deposits in its subsidiary banks on the date 
it became (or will become) a bank holding 
company;
(2) For a foreign banking organization

that has no subsidiary bank and is not sub
ject to paragraph (b )(1 ) of this section: the 
Reserve Bank of the Federal Reserve Dis
trict in which the total assets of the organi
zation’s United States branches, agencies, 
and commercial lending companies are the 
largest as of the later of January 1, 1980, or 
the date it becomes a foreign banking 
organization;
(3) For an individual or company 
submitting a notice under subpart E of this 
regulation: the Reserve Bank of the Federal 
Reserve District in which the banking oper
ations of the bank holding company or state 
member bank to be acquired are principally 
conducted, as measured by total domestic 
deposits on the date the notice is filed.

SECTION 225.4— Corporate Practices

(a) Bank holding company policy and opera
tions. (1) A bank holding company shall

serve as a source of financial and manageri
al strength to its subsidiary banks and shall 
not conduct its operations in an unsafe or 
unsound manner.
(2) Whenever the Board believes an activi
ty of a bank holding company or control of 
a nonbank subsidiary (other than a non
bank subsidiary of a bank) constitutes a se
rious risk to the financial safety, soundness, 
or stability of a subsidiary bank of the bank 
holding company and is inconsistent with 
sound banking principles or the purposes of 
the BHC Act or the Financial Institutions 
Supervisory Act of 1966, as amended (12 
USC 1818(b) et seq.), the Board may re
quire the bank holding company to termi
nate the activity or to terminate control of 
the subsidiary, as provided in section 5(e) 
of the BHC Act.

(b) Purchase or redemption by a bank hold
ing company o f its own securities.

(1) Filing notice. A bank holding company 
shall give the Board prior written notice be
fore purchasing or redeeming its equity se
curities, if the gross consideration for the 
purchase or redemption, when aggregated 
with the net consideration paid by the com
pany for all such purchases or redemptions 
during the preceding 12 months, is equal to
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10 percent or more of the company’s con
solidated net worth. For the purposes of 
this section, “net consideration” is the gross 
consideration paid by the company for all 
of its equity securities purchased or re
deemed during the period minus the gross 
consideration received for all of its equity 
securities sold during the period other than 
as part of a new issue.
(2) Content o f notice. Any notice under 
this section shall be filed with the appropri
ate Reserve Bank and shall contain the fol
lowing information:

(i) the purpose of the transaction, a de
scription of the securities to be purchased 
or redeemed, the total number of each 
class outstanding, the gross consideration 
to be paid, and the terms of any debt in
curred in connection with the 
transaction;
(ii) a description of all equity securities 
redeemed within the preceding 12 
months, the net consideration paid, and 
the terms of any debt incurred in connec
tion with those transactions; and
(iii) a current and pro forma consolidated 
balance sheet if the bank holding com
pany has total assets of over $150 mil
lion, or a current and pro forma parent- 
company-only balance sheet if the bank 
holding company has total assets of 
$150 million or less.

(3) Acting on notice. Within 30 calendar 
days of receipt of a notice under this sec
tion, the appropriate Reserve Bank shall ei
ther approve the transaction proposed in 
the notice or refer the notice to the Board 
for decision. If the notice is referred to the 
Board for decision, the Board shall act on 
the notice within 60 calendar days after the 
Reserve Bank receives the notice.
(4) Factors considered in acting on notice. 
The Board may disapprove a proposed pur
chase or redemption if it finds that the pro
posal would constitute an unsafe or un
sound practice, or would violate any law, 
regulation, Board order, directive, or any 
condition imposed by, or written agreement 
with, the Board. In determining whether a 
proposal constitutes an unsafe or unsound 
practice, the Board will consider whether 
the bank holding company’s financial con

dition, after giving effect to the proposed 
purchase or redemption, meets the financial 
standards applied by the Board under sec
tion 3 of the BHC Act, including the 
Board’s capital adequacy guidelines (ap
pendix A) and the Board’s policy statement 
for formation of small one-bank holding 
companies (appendix B).
(5) Disapproval and hearing. The Board 
shall notify the bank holding company in 
writing of the reasons for a decision to dis
approve any proposed purchase or redemp
tion. Within 10 calendar days of receipt of a 
notice of disapproval by the Board, the 
bank holding company may submit a writ
ten request for a hearing. The Board will 
order a hearing within 10 calendar days of 
receipt of that request if it finds that materi
al facts are in dispute or if it otherwise ap
pears appropriate. Any hearing conducted 
under this paragraph shall be held in ac
cordance with the Board’s Rules of Practice 
for Formal Hearings (12 CFR 263). At the 
conclusion of the hearing, the Board shall 
by order approve or disapprove the pro
posed purchase or redemption on the basis 
of the record of the hearing.

(c) Deposit insurance. Every bank that is a 
bank holding company or a subsidiary of a 
bank holding company shall obtain Federal 
Deposit Insurance and shall remain an “in
sured bank” as defined in section 3(h) of the 
Federal Deposit Insurance Act (12 USC 
1813(h)).

(d )  (1) Limitation on tie-in arrangements. A 
bank holding company and any nonbanking 
subsidiary conducting an activity autho
rized under section 225.23 of this regulation 
may not in any manner extend credit, lease 
or sell property of any kind, provide any 
service, or fix or vary the consideration for 
any of these transactions subject to any con
dition or requirement that, if imposed by a 
bank, would constitute an unlawful tie-in 
arrangement under section 106 of the Bank 
Holding Company Act Amendments of 
1970 (12 USC 1971, 1972(1)).
(2) Exemption for credit cards. A bank 
(including a credit card bank) owned by a 
bank holding company may vary the con
sideration (including interest rates and
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fees) charged on extensions of credit made 
pursuant to a credit card offered by the 
bank on the basis of the condition or re
quirement that a customer also obtain a 
loan, discount, deposit, or trust service (but 
no other products) from another subsidiary 
of the card-issuing bank’s parent holding 
company, if the credit card and the loan, 
discount, deposit, or trust service offered in 
the arrangement are also separately avail
able for purchase by a customer. The ex
emption granted pursuant to this paragraph 
shall terminate upon a finding by the Board 
that the arrangement is resulting in anti
competitive practices.

(e) Acting as transfer agent, municipal securi
ties dealer, or clearing agent. A bank holding 
company or any nonbanking subsidiary that is 
a “bank,” as defined in section 3 (a )(6 ) of the 
Securities Exchange Act of 1934 (15 USC 
78c(a)(6)), and that is a transfer agent of 
securities, a municipal securities dealer, a 
clearing agency, or a participant in a clearing 
agency (as those terms are defined in section 
3(a) of the Securities Exchange Act (12 USC 
78c(a)), shall be subject to sections 
208.8(f)—(j) of the Board’s Regulation H (12 
CFR 208.8(f)—(j)) as if it were a state mem
ber bank.

(f) Reporting requirement for credit secured 
by certain bank holding company stock. Each 
executive officer or director of a bank holding 
company the shares of which are not publicly 
traded shall report annually to the board of 
directors of the bank holding company the 
outstanding amount of any credit that was ex
tended to the executive officer or director and 
that is secured by shares of the bank holding 
company. For purposes of this paragraph, the 
terms “executive officer” and “director” shall 
have the meaning given in section 215.2 of 
Regulation O, 12 CFR 215.2.

SECTION 225.5— Registration, Reports, 
and Inspections

(a) Registration o f bank holding companies. 
Each company shall register within 180 days 
after becoming a bank holding company by 
furnishing information in the manner and

form prescribed by the Board. A company 
that receives the Board’s prior approval under 
subpart B of this regulation to become a bank 
holding company may complete this registra
tion requirement through submission of its 
first annual report to the Board as required by 
paragraph (b) Of this section.

(b) Reports o f bank holding companies. Each 
bank holding company shall furnish, in the 
manner and form prescribed by the Board, an 
annual report of the company’s operations for 
the fiscal year in which it becomes a bank 
holding company, and for each fiscal year 
during which it remains a bank holding com
pany. Additional information and reports 
shall be furnished as the Board may require.

(c) Examinations and inspections. The Board 
may examine or inspect any bank holding 
company and each of its subsidiaries and pre
pare a report of their operations and activities. 
With respect to a foreign banking organiza
tion, the Board may also examine any branch 
or agency of a foreign bank in any state of the 
United States and may examine or inspect 
each of the organization’s subsidiaries in the 
United States and prepare reports of their op
erations and activities. The Board will rely as 
far as possible on the reports of examination 
made by the primary federal or state supervi
sor of the subsidiary bank of a bank holding 
company or of the branch or agency of the 
foreign bank.

SECTION 225.6— Penalties for 
Violations

(a) Criminal and civil penalties. Section 8 of 
the BHC Act provides criminal penalties for 
willful violation, and civil penalties for viola
tion, by any company or individual of the 
BHC Act or any regulation or order issued 
under it, or for making a false entry in any 
book, report, or statement of a bank holding 
company. Civil money penalty assessments 
for violations of the BHC Act shall be made 
in accordance with subpart C of the Board’s 
Rules of Practice for Hearings (12 CFR 263, 
subpart C). For any willful violation of the 
Bank Control Act or any regulation or order
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issued under it, the Board may assess a civil 
penalty as provided in 12 USC 1817(j)(15).

(b) Cease-and-desist proceedings. For any vi
olation of the BHC Act, the Bank Control 
Act, this regulation, or any order or notice 
issued thereunder, the Board may institute a 
cease-and-desist proceeding in accordance 
with the Financial Institutions Supervisory 
Act of 1966, as amended (12 USC 1818(b) et 
seq.).

SUB PAR T B— AC Q U ISITIO N  OF  
B A N K  SECURITIES OR ASSETS

SECTION 225.11— Transactions 
Requiring Board Approval

The following transactions require an applica
tion for the Board’s prior approval under sec
tion 3 of the BHC Act unless otherwise ex
empted under section 225.12 of this subpart:

(a) Formation o f bank holding company. Any 
action that causes a bank or other company to 
become a bank holding company.

(b) Acquisition o f subsidiary bank. Any ac
tion that causes a bank to become a subsidiary 
of a bank holding company.

(c) Acquisition of control o f bank or bank 
holding company securities. The acquisition by 
a bank holding company of direct or indirect 
ownership or control of any voting securities 
of a bank or bank holding company, if the 
acquisition results in the company’s control of 
more than 5 percent of the outstanding shares 
of any class of voting securities of the bank or 
bank holding company. An acquisition in
cludes the purchase of additional securities 
through the exercise of preemptive rights, but 
does not include securities received in a stock 
dividend or stock split that does not alter the 
bank holding company’s proportional share of 
any class of voting securities.

(d) Acquisition of bank assets. The acquisi
tion by a bank holding company or by a sub
sidiary thereof (other than a bank) of all or 
substantially all of the assets of a bank.

(e) Merger o f bank holding companies. The 
8

merger or consolidation of bank holding com
panies, including a merger through the pur
chase of assets and assumption of liabilities.

(f) Transactions by a foreign banking organi
zation. Any transaction described in para
graphs (a) through (e) of this section by a 
foreign banking organization that involves the 
acquisition of an interest in a U.S. bank or 
bank holding company for which application 
would be required if the foreign banking orga
nization were a bank holding company.

SECTION 225.12 — Transactions N ot  
Requiring Board Approval

The following transactions do not require the 
Board’s approval under section 225.11 of this 
subpart:

(a) Acquisition o f securities in fiduciary ca
pacity. The acquisition by a bank or other 
company (other than a trust that is a compa
ny) of control of voting securities of a bank or 
bank holding company in good faith in a fidu
ciary capacity, unless—

(1) the acquiring bank or other company 
has sole discretionary authority to vote the 
securities and retains the authority for more 
than two years; or
(2) the acquisition is for the benefit of the 
acquiring bank or other company, or its 
shareholders, employees, or subsidiaries.

(b) Acquisition o f securities in satisfaction of 
debts previously contracted. The acquisition by 
a bank or other company of control of voting 
securities of a bank or bank holding company 
in the regular course of securing or collecting 
a debt previously contracted in good faith, if 
the acquiring bank or other company divests 
the securities within two years of acquisition. 
The Board or Reserve Bank may grant re
quests for up to three one-year extensions.

(c) Acquisition o f securities by a bank holding 
company with majority control. The acquisi
tion by a bank holding company of additional 
voting securities of a bank or bank holding 
company if more than 50 percent of the out
standing voting securities of the bank or bank 
holding company is lawfully controlled by the
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acquiring bank holding company prior to the 
acquisition.

(d )(1 ) Transactions subject to Bank Merger 
Act. The merger or consolidation of a sub
sidiary bank of a bank holding company 
with another bank, or the purchase of assets 
by such a subsidiary bank, or a similar 
transaction involving subsidiary banks of a 
bank holding company, if the transaction 
requires the prior approval of a federal su
pervisory agency under the Bank Merger 
Act (12 USC 1828(c)). This exception 
does not include—

(i) the merger of a nonsubsidiary bank 
and a nonoperating subsidiary bank 
formed by a company for the purpose of 
acquiring the nonsubsidiary bank; and
(ii) any transaction requiring the 
Board’s prior approval under section 
225.11(e) of this subpart. The Board 
may require an application under this 
subpart if it determines that the merger 
or consolidation would have a significant 
adverse impact on the financial condition 
of the bank holding company or other
wise requires approval under section 3 of 
the BHC Act.

(2) Certain acquisitions subject to the Bank 
Merger Act. The acquisition by a bank hold
ing company of shares of a bank or compa
ny controlling a bank as part of the merger 
or consolidation of the bank with a subsidi
ary bank (other than a nonoperating sub
sidiary bank) of the acquiring bank holding 
company, or the purchase of substantially 
all of the assets of the bank by a subsidiary 
bank (other than a nonoperating subsidiary 
bank) of the acquiring bank holding com
pany, if—

(i) the bank merger, consolidation, or 
asset purchase occurs simultaneously 
with the acquisition of the shares of the 
bank or bank holding company, and the 
bank is not operated by the acquiring 
bank holding company as a separate enti
ty other than as the survivor of the merg
er, consolidation or asset purchase;
(ii) the transaction requires the prior 
approval of a federal supervisory agency 
under the Bank Merger Act (12 USC 
1828(c));

(iii) the transaction does not involve the 
acquisition of any nonbank company that 
would require prior approval under sec
tion 4 of the Bank Holding Company Act 
(12 USC 1843);
(iv) both before and after the transac
tion, the acquiring bank holding compa
ny meets the Board’s capital adequacy 
guidelines (appendixes A and B); and
(v) the acquiring bank holding company 
has provided written notice of the transac
tion to the Reserve Bank at least 30 days 
prior to the transaction, and during that 
period, the Reserve Bank has not informed 
the bank holding company that an appli
cation under section 225.11 is required.

(e) Holding securities in escrow. The holding 
of any voting securities of a bank or bank 
holding company in an escrow arrangement 
for the benefit of an applicant pending the 
Board’s action on an application for approval 
of the proposed acquisition, if title to the secu
rities and the voting rights remain with the 
seller and payment for the securities has not 
been made to the seller.

(f) Acquisition o f foreign banking organiza
tion. The acquisition of a foreign banking or
ganization (as defined in 12 CFR 211.21 (n ))  
where the foreign banking organization does 
not directly or indirectly own or control a 
bank in the United States, unless the acquisi
tion is also by a foreign banking organization 
and otherwise subject to section 225.11(f) of 
this subpart.

SECTION 225.13— Factors Considered 
in Acting on Bank Applications

(a) Prohibited anticompetitive transactions. 
As specified in section 3(c) of the BHC Act, 
the Board may not approve any application 
under this subpart if—

(1) the transaction would result in a mo
nopoly or would further any combination 
or conspiracy to monopolize, or to attempt 
to monopolize, the business of banking in 
any part of the United States;
(2) the effect of the transaction may be 
substantially to lessen competition in any 
section of the country, tend to create a mo-
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nopoly, or in any other manner be in re
straint of trade, unless the Board finds that 
the transaction’s anticompetitive effects are 
clearly outweighed by its probable effect in 
meeting the convenience and needs of the 
community;
(3) the applicant has failed to provide the 
Board with adequate assurances that it will 
make available such information on its op
erations or activities, and the operations or 
activities of any affiliate of the applicant, 
that the Board deems appropriate to deter
mine and enforce compliance with the BHC 
Act and other applicable federal banking 
statutes, and any regulations thereunder; or
(4) in the case of an application involving 
a foreign bank, the foreign bank is not sub
ject to comprehensive supervision or regula
tion on a consolidated basis by the appro
priate authorities in its home country, as 
provided in section 211.24(c) (1) (ii) of the 
Board’s Regulation K (12 CFR 211.24(c)
(1) (ii) )-

(b) Other factors. In deciding applications 
under this subpart, the Board also considers 
the following factors with respect to the appli
cant, its subsidiaries, any banks related to the 
applicant through common ownership or 
management, and the bank or banks to be 
acquired:

(1) Financial condition. Their financial 
condition and future prospects, including 
whether current and projected capital posi
tions and levels of indebtedness conform to 
standards and policies established by the 
Board.
(2) Managerial resources. The compe
tence, experience, and integrity of the offi
cers, directors, and principal shareholders 
of the applicant, its subsidiaries and the 
banks and bank holding companies con
cerned; their record of compliance with 
laws and regulations; and the record of the 
applicant and its affiliates of fulfilling any 
commitments to, and any conditions im
posed by, the Board in connection with pri
or applications.
(3) Convenience and needs o f the commu
nity. The convenience and needs of the 
communities to be served, including the 
record of performance under the Communi

ty Reinvestment Act of 1977 (12 USC 2901 
et seq.) and regulations issued thereunder, 
including the Board’s Regulation BB (12 
CFR 228.)
(4) Availability o f appropriate information. 
Whether the applicant has provided the 
Board with adequate assurances that it will 
make available such information on its op
erations or activities, and the operations or 
activities of any affiliate of the applicant, 
that the Board deems appropriate to deter
mine and enforce compliance with the BHC 
Act and other applicable federal banking 
statutes, and any regulations thereunder.
(5) Comprehensive supervision o f foreign 
banks. Whether, in the case of an applica
tion involving a foreign bank, the foreign 
bank is subject to comprehensive supervi
sion or regulation on a consolidated basis 
by the appropriate authorities in its home 
country, as provided in section 211.25
(c )(1 ) of the Board’s Regulation K (12 
CFR 211.25(c)(1)).

(c )(1 )  Interstate transactions. The Board 
may not approve any application under this 
subpart that would permit—

(i) the formation of a bank holding 
company that controls more than 5 per
cent of the outstanding shares of any 
class of voting securities of two or more 
banks located in different states; or
(ii) the acquisition by a bank holding 
company or by any of its subsidiaries of 
any voting securities of, any interest in, 
or substantially all of the assets of, an ad
ditional bank located in a state other 
than the state in which the operations of 
the banking subsidiaries of the bank 
holding company were principally con
ducted (as measured by total deposits) 
on July 1, 1966, or on the date on which 
the company became a bank holding 
company, whichever date is later.

(2) Exceptions. The prohibitions of this 
paragraph do not apply if—

(i) the bank is located in a state that by 
statute expressly authorizes the acquisi
tion of securities of, an interest in, or 
substantially all of the assets of, a bank 
within the state by an out-of-state bank 
holding company; or
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(ii) the acquisition involves a closed or 
failing bank with assets of at least 
$500,000,000, and has been authorized 
under section 13(f) of the Federal Depo
sit Insurance Act (12 USC 1823(f)).

SECTION 225.14—Procedures for 
Applications, Notices, and Hearings

(a) Filing application. An application for the 
Board’s prior approval under this subpart 
shall be filed with the appropriate Reserve 
Bank on the designated form and shall com
ply with section 262.3 of the Rules of Proce
dure (12 CFR 262.3), which requires the ap
plicant to publish newspaper notice of the 
application.

(b) Notice.
(1) Notice to primary banking supervisor. 
Upon receipt of an application under this 
subpart, the Reserve Bank shall promptly 
furnish notice and a copy of the application 
to the primary banking supervisor of the 
bank to be acquired. The primary supervi
sor shall have 30 calendar days from the 
date of the letter giving notice in which to 
submit its views and recommendations to 
the Board.
(2) Federal Register notice. Upon receipt 
by the Reserve Bank of an application un
der this section, notice of the application 
shall be promptly sent to the Federal Regis
ter for publication. The Federal Register no
tice shall invite comment on the application 
for a period of no more than 30 days.
(3) Newspaper notice. The applicant shall 
cause to be published in a newspaper of 
general circulation in the affected commu
nity, in the form prescribed by the Board in 
12 CFR 262.3(b), at least one notice solic
iting public comment on the proposed 
acquisition.

(c) Accepting application for processing. 
Within 10 business days after the Reserve 
Bank receives an application under this sec
tion, the Reserve Bank shall accept it for pro
cessing, request additional information to 
complete the application, or return the appli
cation if it is substantially incomplete. If addi
tional information is requested, the Reserve

Bank shall, within 5 business days of receipt 
of the requested information, either accept the 
application for processing or return it to the 
applicant if it is still incomplete. Upon accept
ing an application, the Reserve Bank shall im
mediately send copies to the Board.

(d) Action on applications.
(1) Action under delegated authority. The 
Reserve Bank shall approve an application 
under this section within 30 calendar days 
after it has accepted the application, unless 
the Reserve Bank, upon notice to the appli
cant, refers the application to the Board for 
decision because action under delegated au
thority is not appropriate. Upon written no
tice to the applicant, the Reserve Bank may 
extend the 30-day period for 15 days. If the 
extension of time is to request necessary ad
ditional information, the 15-day period 
does not commence until after the Reserve 
Bank receives the requested information.
(2) Board action. The Board shall act on 
an application under this subpart that is re
ferred to it for decision within 60 calendar 
days after the Reserve Bank has accepted 
the application, unless the Board notifies 
the applicant that the 60-day period is being 
extended for a specified period and states 
the reasons for the extension. In no event 
may the extension exceed the 91-day period 
provided in paragraph (g) of this section. 
The Board may request additional informa
tion that it believes is necessary for its 
decision.

(e) Notice to attorney general. The Board or 
Reserve Bank shall immediately notify the at
torney general of approval of any application 
under this section.

(f) Hearings. As provided in section 3(b) of 
the BHC Act, the Board shall order a hearing 
if it receives from the primary supervisor of 
the bank to be acquired, within the 30-day pe
riod specified in paragraph (b )(1) of this sec
tion, a written recommendation of disapprov
al of an application. The Board may order a 
formal or informal hearing or other proceed
ing on the application, as provided in section 
262.3(i)(2) of the Board’s Rules of Proce
dure. Any request for a hearing (other than 
from the primary supervisor) shall comply
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with section 262.3(e) of the Rules of Proce
dure (12 CFR 262.3(e)).

(g) Approval through failure to act.
(1) Ninety-one day rule. An application 
under this subpart shall be deemed ap
proved if the Board fails to act on the appli
cation within 91 calendar days after the 
date of submission to the Board of the com
plete record on the application. For this 
purpose, the Board acts when it issues an 
order stating that the Board has approved 
or denied the application, reflecting the 
votes of the members of the Board, and in
dicating that a statement of the reasons for 
the decision will follow promptly.
(2) Complete record. For the purpose of 
computing the commencement of the 91- 
day period, the record is complete on the 
latest of—

(i) the date of receipt by the Board of an 
application that has been accepted by the 
Reserve Bank;
(ii) the last day provided in any notice 
for receipt of comments and hearing re
quests on the application;
(iii) the date of receipt by the Board of 
the last relevant material regarding the 
application that is needed for the Board’s 
decision, if the material is received from a 
source outside of the Federal Reserve 
System; or
(iv) the date of completion of any hear
ing or other proceeding.

(h) Exceptions to notice and hearing 
requirements.

(1) Probable bank failure. If the Board 
finds it must act immediately on an applica
tion in order to prevent the probable failure 
of a bank or bank holding company, the 
Board may modify or dispense with the no
tice and hearing requirements provided in 
this section.
(2) Emergency. If the Board finds that, al
though immediate action on an application 
is not necessary, an emergency exists re
quiring expeditious action, the Board shall 
provide the primary supervisor 10 days to 
submit its recommendation. The Board 
may act on such an application without a 
hearing and may modify or dispense with

the other notice and hearing requirements 
provided in this section.

(i) Waiting period. A transaction approved 
under this subpart shall not be consummated 
until 30 days after the date of approval of the 
application, unless the Board has determined 
under paragraph (h) of this section that—

(1) the application involves a probable 
bank failure, in which case the transaction 
may be consummated immediately upon 
approval; or
(2) an emergency exists requiring expedi
tious action, in which case the transaction 
may be consummated on or after the fifth 
calendar day following approval.

SUBPART C—NONBANKING  
ACTIVITIES AND ACQUISITIONS 
BY BANK HOLDING COMPANIES

SECTION 225.21—Prohibited 
Nonbanking Activities and Acquisitions; 
Exempt Bank Holding Companies

(a) Prohibited nonbanking activities and ac
quisitions. Except as provided in section 
225.22 of this subpart, a bank holding compa
ny or a subsidiary may not engage in, or ac
quire or control, directly or indirectly, voting 
securities or assets of a company engaged in, 
any activity other than—

(1) banking or managing or controlling 
banks and other subsidiaries authorized un
der the BHC Act; and
(2) an activity that the Board determines 
to be so closely related to banking or man
aging or controlling banks as to be a proper 
incident thereto, including any incidental 
activities that are necessary to carry on 
such an activity, if the bank holding compa
ny has obtained the prior approval of the 
Board for that activity in accordance with 
and subject to the requirements of this 
regulation.

(b) Exempt bank holding companies. The fol
lowing bank holding companies are exempt 
from the provisions of this subpart:
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(1) Family-owned companies. Any compa
ny that is a “company covered in 1970,” as 
defined in section 2(b) of the BHC Act, 
more than 85 percent of the voting securi
ties of which was collectively owned on 
June 30, 1968, and continuously thereafter, 
by members of the same family (or their 
spouses) who are lineal descendants of 
common ancestors.
(2) Labor, agricultural, and horticultural 
organizations. Any company that was on 
January 4, 1977, both a bank holding com
pany and a labor, agricultural, or horticul
tural organization exempt from taxation 
under section 501 of the Internal Revenue 
Code (26 USC 501(c)).
(3) Companies granted hardship exemp
tion. Any bank holding company that has 
controlled only one bank since before July 
1, 1968, and that has been granted an ex
emption by the Board under section 4(d) of 
the BHC Act, subject to any conditions im
posed by the Board.
(4) Companies granted exemption on other 
grounds. Any company that acquired con
trol of a bank before December 10, 1982, 
without the Board’s prior approval under 
section 3 of the BHC Act, on the basis of a 
narrow interpretation of the term “demand 
deposit” or “commercial loan” if the Board 
has determined that (i) coverage of the 
company as a bank holding company under 
this subpart would be unfair or represent an 
unreasonable hardship; and (ii) exclusion 
of the company from coverage under this 
regulation is consistent with the purposes of 
the BHC Act and section 106 of the Bank 
Holding Company Act Amendments of 
1970 (12 USC 1971, 1972(1)). The provi
sions of section 225.4 of subpart A of this 
regulation are not applicable to a company 
exempt under this paragraph.

SECTION 225.22—Exempt Nonbanking 
Activities and Acquisitions

(a) Servicing activities. A bank holding com
pany may, without the Board’s prior approval 
under this subpart, furnish services to or per
form services for, or establish or acquire a

company that engages solely in furnishing 
services to or performing services for—

(1) the bank holding company or its sub
sidiaries in connection with their activities 
as authorized by law, including services 
that are necessary to fulfill commitments 
entered into by the subsidiaries with third 
parties, if the bank holding company or 
servicing company complies with the 
Board’s published interpretations and does 
not act as principal in dealing with third 
parties; and
(2) the internal operations of the bank 
holding company or its subsidiaries. Serv
ices for the internal operations of the bank 
holding company or its subsidiaries include, 
but are not limited to—

(i) accounting, auditing, and appraising;
(ii) advertising and public relations;
(iii) data processing and data transmis
sion services, data bases or facilities;
(iv) personnel services;
(v) courier services;
(vi) holding or operating property used 
wholly or substantially by a subsidiary in 
its operations or for its future use;
(vii) liquidating property acquired from 
a subsidiary;
(viii) liquidating property acquired from 
any sources either prior to May 9, 1956, 
or the date on which the company be
came a bank holding company, whichev
er is later; and
(ix) selling, purchasing, or underwriting 
insurance such as blanket bond insur
ance, group insurance for employees, and 
property and casualty insurance.

(b) Safe deposit business. A bank holding 
company or nonbank subsidiary may, without 
the Board’s prior approval, conduct a safe de
posit business, or acquire voting securities of a 
company that conducts such a business.

(c) Nonbanking acquisitions not requiring 
prior Board approval. The Board’s prior ap
proval is not required under this subpart for 
the following acquisitions:

(1) DPC acquisitions, (i) Voting securities 
or assets, acquired by foreclosure or oth
erwise, in the ordinary course of collect
ing a debt previously contracted ( “DPC 
property”) in good faith, if the DPC

13

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



§ 225.22 Regulation Y

property is divested within two years of 
acquisition.
(ii) The Board may, upon request, ex
tend this two-year period for up to three 
additional one-year periods. The Board 
may permit additional extensions for up 
to 5 years (for a total of 10 years), for 
real estate or other assets that are demon
strated by the bank holding company to 
have value and marketability characteris
tics similar to real estate.
(iii) Transfers of DPC property within 
the bank holding company system do not 
extend any period for divestiture of the 
property.

(2) Securities or assets required to be divest
ed by subsidiary. Voting securities or assets 
required to be divested by a subsidiary at 
the request of an examining federal or state 
authority (except by the Board under the 
BHC Act or this regulation), if the bank 
holding company divests the securities or 
assets within two years from the date ac
quired from the subsidiary.
(3) Fiduciary investments. Voting securi
ties or assets acquired by a bank or other 
company (other than a trust that is a com
pany) in good faith in a fiduciary capacity, 
if the voting securities or assets are—

(i) held in the ordinary course of busi
ness; and
(ii) not acquired for the benefit of the 
company or its shareholders, employees, 
or subsidiaries.

(4) Securities eligible for investment by a 
national bank. Voting securities of the 
kinds and amounts explicitly eligible by fed
eral statute (other than section 4 of the 
Bank Service Corporation Act, 12 USC 
1864) for invesment by a national bank, 
and voting securities acquired prior to June 
30, 1971, in reliance on section 4 (c )(5 ) of 
the BHC Act and interpretations of the 
Comptroller of the Currency under section 
5136 of the Revised Statutes (12 USC 
24(7)).
(5) Securities or property representing 5 
percent or less o f a company. Voting securi
ties of a company or property that, in the 
aggregate, represent 5 percent or less of the 
outstanding shares of any class of voting se
curities of a company or a 5 percent interest

or less in the property, subject to the provi
sions of 12 CFR 225.137.
(6) Securities o f investment company. Vot
ing securities of an investment company 
that is solely engaged in investing in securi
ties and that does not own or control more 
than 5 percent of the outstanding shares of 
any class of voting securities of any 
company.
(7) Assets acquired in the ordinary course 
of business. Assets of a company acquired 
in the ordinary course of business, subject 
to the provisions of 12 CFR 225.132, if the 
assets relate to activities in which the ac
quiring company has previously received 
Board approval under this regulation to en
gage in the geographic areas to be served.
(8) Asset acquisitions by consumer finance 
or mortgage company or industrial bank. 
Assets of an office(s) of a company, all or 
substantially all of which relate to making, 
acquiring, or servicing loans for personal, 
family, or household purposes, if—

(i) the acquiring company has previous
ly received Board approval under this 
regulation to engage in consumer finance, 
residential mortgage banking, or indus
trial banking activities in the geographic 
areas to be served by the acquired 
office(s);
(ii) the assets acquired during any 12- 
month period do not represent more than 
25 percent of the assets (on a consolidat
ed basis) of the acquiring consumer fi
nance company, mortgage company or 
industrial bank, or more than $25 mil
lion, whichever amount is less;
(iii) the assets acquired do not represent 
more than 50 percent of the selling com
pany’s consolidated assets that are devot
ed to the consumer finance, residential 
mortgage banking, or industrial banking 
business;
(iv) the acquiring company notifies the 
Reserve Bank of the acquisition within 
30 days after the acquisition; and
(v) the acquiring company, after giving 
effect to the transaction, meets the 
Board’s capital adequacy guidelines (ap
pendix A) and the Board has not previ
ously notified the acquiring company
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that it may not acquire assets under the 
exemption in this paragraph.

(d) Acquisition o f securities by subsidiary 
banks.

(1) National bank. A national bank or its 
subsidiary may, without the Board’s ap
proval under this subpart, acquire or retain 
securities on the basis of section 4 (c )(5 ) of 
the BHC Act in accordance with the regu
lations of the Comptroller of the Currency.
(2) State bank. A state-chartered bank or 
its subsidiary may, insofar as federal law is 
concerned and without the Board’s prior 
approval under this subpart—

(i) acquire or retain securities, on the 
basis of section 4 (c)(5 ) of the BHC Act, 
of the kinds and amounts explicitly eligi
ble by federal statute for investment by a 
national bank; or
(ii) acquire or retain all (but, except for 
directors’ qualifying shares, not less than 
all) of the securities of a company that 
engages solely in activities in which the 
parent bank may engage, at locations at 
which the bank may engage in the activi
ty, and subject to the same limitations as 
if the bank were engaging in the activity 
directly.

(e) Activities and securities o f new bank hold
ing companies. A company that becomes a 
bank holding company may, for a period of 
two years, engage in nonbanking activities and 
control voting securities or assets of a non
bank subsidiary, if the bank holding company 
engaged in such activities or controlled such 
voting securities or assets on the date it be
came a bank holding company. The Board 
may grant requests for up to three one-year 
extensions of the two-year period.

(f) Grandfathered activities and securities. 
Unless the Board orders divestiture or termi
nation under section 4 (a )(2 ) of the BHC 
Act, a “company covered in 1970,” as defined 
in section 2(b) of the BHC Act, may—

(1) retain voting securities or assets and 
engage in activities that it has lawfully held 
or engaged in continuously since June 30, 
1968; and
(2) acquire voting securities of any newly

formed company to engage in such 
activities.

(g) Securities or activities exempt under Reg
ulation K. A bank holding company may ac
quire voting securities or assets and engage in 
activities as authorized in Regulation K (12 
CFR 211).

SECTION 225.23—Procedures for 
Applications, Notices, and Hearings

(a) Application or notice required for non
banking activities. An application or notice for 
the Board’s prior approval under section 
225.21(a) of this subpart for the following 
transactions shall be filed by a bank holding 
company with the appropriate Reserve Bank 
on the designated form in accordance with the 
Board’s Rules of Procedure (12 CFR 262.2):

(1) Engaging de novo in listed nonbanking 
activities. A notice is required to commence 
or to engage de novo, either directly or 
through a subsidiary, in a nonbanking ac
tivity listed in section 225.25 of this sub
part. The applicant may commence the ac
tivity 30 days after receipt by the Reserve 
Bank of the notice unless the Reserve Bank 
within the 30-day period—

(i) returns the notice because it is in
complete or requires an application un
der paragraph (a )(2 ) or (3) of this 
section;
(ii) notifies the company that it may 
consummate the transaction at an earlier 
date;
(iii) extends the 30-day period for an ad
ditional 15 days; or
(iv) refers the notice to the Board for 
decision because substantive adverse 
comment is received or it otherwise ap
pears appropriate.

If the 30-day period is extended by the Re
serve Bank to request necessary additional 
information, the 15-day period does not 
commence until after the Reserve Bank re
ceives the requested information. The Re
serve Bank shall promptly send a copy of 
any notice received under this paragraph to 
the Board.
(2) Acquiring a company engaged in listed
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nonbanking activities. An application is re
quired to acquire or control voting securi
ties or assets of a company engaged in a 
permissible nonbanking activity listed in 
section 225.25 of this subpart.
(3) Engaging in or acquiring a company to 
engage in unlisted nonbanking activities. An 
application is required to commence or to 
engage de novo, or to acquire or control 
voting securities or assets of a company en
gaged in, any activity not listed in section
225.25 of this subpart. The application shall 
contain evidence that the proposed activity 
is so closely related to banking or managing 
or controlling banks as to be a proper inci
dent thereto.

(b) Notice to expand or alter nonbanking 
activities.

(1) De novo expansion. A notice under par
agraph (a )(1 ) of this section is required to 
open a new office or to form a subsidiary to 
engage in, or to relocate an existing office 
engaged in, a nonbanking activity that the 
Board has previously approved for the bank 
holding company under this regulation, 
only if—

(i) the Board’s prior approval was limit
ed geographically;
(ii) the activity is to be conducted in a 
country outside of the United States and 
the bank holding company has not previ
ously received prior Board approval un
der this regulation to engage in the activi
ty in that country; or
(iii) the Board or appropriate Reserve 
Bank has notified the company that a no
tice under paragraph (a) (1) of this sec
tion is required.

The Board may require an application un
der paragraph (a )(2 ) or (a )(3 ) of this sec
tion instead of a notice.
(2) Activities outside United States. With 
respect to activities to be engaged in outside 
the United States that require approval un
der this subpart, the procedures of this sec
tion apply only to activities to be engaged in 
directly by a bank holding company that is 
not a qualifying foreign banking organiza
tion or by a nonbank subsidiary of a bank 
holding company approved under this sub
part. Regulation K (12 CFR 211) governs

other international operations of bank hold
ing companies.
(3) Alteration o f nonbanking activity. A 
notice under paragraph (a) (1) of this sec
tion is required to alter a nonbanking activi
ty in any material respect from that 
considered by the Board in acting on the 
application or notice to engage in the activi
ty. The Board may require an application 
under paragraph (a )(2 ) or (3) of this sec
tion instead of a notice.

(c) Accepting application for processing. 
Within 10 business days after the Reserve 
Bank receives an application under this sec
tion, the Reserve Bank shall accept it for pro
cessing, request additional information to 
complete the application, or return the appli
cation to the applicant if it is substantially 
incomplete. If additional information is re
quested, the Reserve Bank shall, within five 
business days of receipt of the requested infor
mation, either accept the application for pro
cessing or return the application to the appli
cant if it is still incomplete. Upon accepting 
an application, the Reserve Bank shall imme
diately send copies to the Board.

(d) Federal Register notice.
(1) Listed activities. Upon receipt by the 
Reserve Bank of an application or notice 
involving an activity listed in section 225.25 
of this subpart, notice of the application or 
proposal shall be promptly sent to the Fed
eral Register for publication. The Federal 
Register notice shall invite comment for a 
period of not more than 30 days.
(2) Unlisted activities. In the case of an ap
plication under this section involving an ac
tivity not listed in section 225.25 of this 
subpart, the Board shall, within 10 business 
days of acceptance by the Reserve Bank, 
send notice of the application to the Federal 
Register for publication, unless the Board 
determines that the applicant has not dem
onstrated that the activity is so closely 
related to banking or to managing or con
trolling banks as to be a proper incident 
thereto. The Board may extend the 10-day 
period for an additional 30 calendar days 
upon notice to the applicant. In the event 
notice of an application is not published for 
comment, the Board shall inform the appli
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cant of the reasons for the decision. The 
Federal Register notice shall invite com
ment on the proposal for a reasonable peri
od of time, generally for 30 days.

(e) Action on applications.
(1) Action under delegated authority. The 
Reserve Bank shall approve an application 
under paragraph (a)(2) of this section 
within 30 calendar days after it has accept
ed the application, unless the Reserve Bank, 
upon notice to the applicant, refers the ap
plication to the Board for decision because 
action under delegated authority is not ap
propriate. Upon written notice to the appli
cant, the Reserve Bank may extend the 30- 
day period for 15 days. If the extension of 
time is to request necessary additional in
formation, the 15-day period does not com
mence until the Reserve Bank receives the 
requested information.
(2) Board action. The Board shall act on 
an application or notice under this section 
that is referred to it for decision within 60 
calendar days after the Reserve Bank has 
accepted the application or received the no
tice, unless the Board notifies the applicant 
that the 60-day period is being extended for 
a specified period and explains the reasons 
for the extension. In no event may the ex
tension exceed the 91-day period specified 
in paragraph (h) of this section. The Board 
may request additional information that it 
believes is necessary for its decision.

(f) Expedited procedure for small
acquisitions.

(1) Filing notice. As an alternative to the 
application procedure of paragraph (a )(2 )  
of this section, a bank holding company 
may apply to acquire voting securities or 
assets of a company engaged in an activity 
listed in section 225.25 of this subpart by
(i) providing the appropriate Reserve Bank 
with a description of the transaction; and 
either (ii) submitting a copy of a newspa
per notice in the form prescribed by the 
Board; or (iii) requesting the Board to pub
lish notice of the application in the Federal 
Register. The newspaper notice shall be 
published in a newspaper of general circula
tion in the areas to be served as a result of 
the acquisition and shall provide an oppor

tunity for interested persons to comment on 
the application for a period of at least 10 
calendar days. If the applicant elects Feder
al Register notice, the notice shall provide 
an opportunity for interested persons to 
comment for a period of at least 15 calendar 
days.
(2) Criteria for use o f expedited procedure. 
The procedure in this paragraph is available 
only if—

(i) neither the book value of the assets 
to be acquired nor the gross considera
tion to be paid for the securities or assets 
exceeds the greater of—

(A ) $15 million; or
(B) 5 percent of the consolidated as
sets of the acquiring company up to a 
maximum of $100 million;

(ii) the bank holding company has pre
viously received Board approval to en
gage in the activity involved in the acqui
sition; and
(iii) the bank holding company meets 
the Board’s capital adequacy guidelines 
(appendix A).

(3) Action on application. Within 5 busi
ness days after the close of the comment 
period specified in the Federal Register no
tice or within 15 calendar days after receipt 
by the Reserve Bank of the newspaper no
tice, the Reserve Bank shall either approve 
the application or refer it to the Board for 
decision if action under delegated authority 
is not appropriate. The Board shall act on 
an application under this paragraph that is 
referred to it for decision in accordance 
with paragraph (e) (2) of this section. The 
Reserve Bank, upon written notice to the 
applicant, may extend the time period for 
approval under this paragraph for a reason
able period of time not to exceed 30 days. 
The Reserve Bank or the Board may re
quire an application under paragraph
(a) (2) of this section.

(g) Hearing. Any request for a hearing on an 
application or notice under this section shall 
comply with the provisions of section 
262.3(e) of the Board’s Rules of Procedure 
(12 CFR 262.3(e)). The Board may order a 
formal or informal hearing or other proceed
ing on an application, as provided in section
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262.3 (i) (2) of the Rules of Procedure (12 
CFR 262.3(i) (2 )). The Board shall order a 
hearing only if there are disputed issues of 
material fact that cannot be resolved in some 
other manner.

(h) Approval through failure to act; 91-day 
rule. An application or notice under this sub
part shall be deemed approved if the Board 
fails to act on the application or notice within 
91 calendar days after the date of submission 
to the Board of the complete record on the 
application or notice. The procedures for 
computation of the 91-day rule as set forth in 
section 225.14(g) of subpart B of this regula
tion apply to applications and notices under 
this subpart.

(i) Emergency thrift-institution acquisitions. 
In the case of an application to acquire a thrift 
institution, the Board may modify or dispense 
with the notice and hearing requirements of 
this section if the Board finds that an emer
gency exists that requires the Board to act im
mediately and the primary federal regulator of 
the institution concurs.

SECTION 225.24— Factors Considered 
in Acting on Nonbanking Applications

In evaluating an application or notice under 
section 225.23 of this subpart, the Board shall 
consider whether the performance by the ap
plicant of the activity can reasonably be ex
pected to produce benefits to the public (such 
as greater convenience, increased competition, 
and gains in efficiency) that outweigh possible 
adverse effects (such as undue concentration 
of resources, decreased or unfair competition, 
conflicts of interest, and unsound banking 
practices). This consideration includes an 
evaluation of the financial and managerial re
sources of the applicant, including its subsidi
aries, and any company to be acquired, and 
the effect of the proposed transaction on those 
resources. Unless the record demonstrates 
otherwise, the commencement or expansion of 
a nonbanking activity de novo is presumed to 
result in benefits to the public through in
creased competition.
18

SECTION 225.25— List o f Permissible 
Nonbanking Activities

(a) Closely related nonbanking activities. The 
activities listed below are so closely related to 
banking or managing or controlling banks as 
to be a proper incident thereto and may be 
engaged in by a bank holding company or a 
subsidiary thereof in accordance with and 
subject to the requirements of this regulation.

(b) (1) Making and servicing loans. Making, 
acquiring, or servicing loans or other exten
sions of credit (including issuing letters of 
credit and accepting drafts) for the compa
ny’s account or for the account of others, 
such as would be made, for example, by the 
following types of companies:

(i) consumer finance;
(ii) credit card;
(iii) mortgage;
(iv) commercial finance; and
(v) factoring.

(2) Industrial banking. Operating an in
dustrial bank, Morris Plan bank, or indus
trial loan company, as authorized under 
state law, so long as the institution is not a 
bank.
(3) Trust company functions. Performing 
functions or activities that may be per
formed by a trust company (including ac
tivities of a fiduciary, agency, or custodial 
nature), in the manner authorized by feder
al or state law, so long as the institution is 
not a bank and does not make loans or in
vestments or accept deposits other than—

(i) deposits that are generated from 
trust funds not currently invested and 
that are properly secured to the extent 
required by law;
(ii) deposits representing funds received 
for a special use in the capacity of man
aging agent or custodian for an owner of, 
or investor in, real property, securities, or 
other personal property; or for such own
er or investor as agent or custodian of 
funds held for investment or as escrow 
agent; or for an issuer of, or broker or 
dealer in securities, in a capacity such as 
a paying agent, dividend disbursing 
agent, or securities clearing agent; pro
vided such deposits are not employed by 
or for the account of the customer in the
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manner of a general-purpose checking 
account or interest-bearing account; or
(iii) making call loans to securities deal
ers or purchasing money market instru
ments such as certificates of deposit, 
commercial paper, government or munic
ipal securities, and bankers acceptances. 
(Such authorized loans and investments, 
however, may not be used as a method of 
channeling funds to nonbanking affiliates 
of the trust company.)

(4) Investment or financial advice. Acting 
as investment or financial advisor to the ex
tent of—

(i) serving as the advisory company for 
a mortgage or a real estate investment 
trust;
(ii) serving as investment adviser (as de
fined in section 2(a) (20) of the Invest
ment Company Act of 1940, 15 USC 
80a-2(a)(20)), to an investment compa
ny registered under that act, including 
sponsoring, organizing, and managing a 
closed-end investment company;
(iii) providing portfolio investment 
advice1 to any other person;
(iv) furnishing general economic infor
mation and advice, general economic sta
tistical forecasting services and industry 
studies;1 2
(v) providing financial advice to state 
and local governments (including foreign 
municipalities and agencies of foreign 
governments), such as with respect to 
the issuance of their securities; and

1 The term “portfolio investment” is intended to refer 
generally to the investment of funds in a “security” as de
fined in section 2(1) of the Securities Act of 1933 (15 USC 
77b) or in real property interests, except where the real 
property is to be used in the trade or business of the person 
being advised. In furnishing portfolio investment advice, 
bank holding companies and their subsidiaries shall observe 
the standards of care and conduct applicable to fiduciaries.

2 This is to be contrasted with “management 
consulting,” which the Board views as including, but not 
limited to, the provision of analysis or advice as to a firm’s
(A ) purchasing operations, such as inventory control, 
sources of supply, and cost minimization subject to con
straints; (B) production operations, such as quality con
trol, work measurement, product methods, scheduling 
shifts, time and motion studies, and safety standards; (C) 
marketing operations, such as market testing, advertising 
programs, market development, packaging, and brand de
velopment; (D ) planning operations, such as demand and 
cost projections, plant location, program planning, corpo
rate acquisitions and mergers, and determination of long-

(vi) (A )(7 ) Providing advice, including 
rendering fairness opinions and pro
viding valuation services, in connec
tion with mergers, acquisitions, di
vestitures, joint ventures, leveraged 
buyouts, recapitalizations, capital 
structurings, and financing transac
tions (including private and public 
financings and loan syndications); 
and conducting financial feasibility 
studies;3 and,
(2) Providing financial and transac
tion advice regarding the structuring 
and arranging of swaps, caps, and 
similar transactions relating to inter
est rates, currency exchange rates or 
prices, and economic and financial 
indices, and similar transactions.

(B) The financial advisory services 
described in this subparagraph may be 
provided only to corporations, to fi
nancial and nonfinancial institutions, 
and to natural persons whose individu
al net worth (or joint net worth with a 
spouse) at the time the service is pro
vided exceeds $1,000,000.
(C) Financial advisory activities un
der this subparagraph may not encom
pass the performance of routine tasks 
or operations for a customer on a daily 
or continuous basis, and the financial 
advisor shall not make available to any 
of its affiliates confidential information 
regarding a party obtained in the 
course of providing any financial advis
ory services except as authorized by 
the party.

(5) Leasing.
(i) Leasing personal or real property.
Leasing personal or real property or act-

term and short-term goals; (E ) personnel operations, such 
as recruitment, training, incentive programs, employee 
compensation, and management-personnel relations; (F) 
internal operations, such as taxes, corporate organization, 
budgeting systems, budget control, data processing systems 
evaluation, and efliciency evaluation; or (G ) research oper
ations, such as product development, basic research, and 
product design and innovation. The Board has determined 
that “management consulting” is not an activity that is so 
closely related to banking or managing or controlling banks 
as to be a proper incident thereto.

3 Feasibility studies do not include assisting management 
with the planning or marketing for a given project or pro
viding general operational or management advice.
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ing as agent, broker, or adviser in leasing 
such property if—

(A) the lease is to serve as the func
tional equivalent of an extension of 
credit to the lessee of the property;
(B) the property to be leased is ac
quired specifically for the leasing trans
action under consideration or was ac
quired specifically for an earlier leasing 
transaction;
(C) the lease is on a nonoperating 
basis;4
(D ) at the inception of the initial 
lease the effect of the transaction (and, 
with respect to governmental entities 
only, reasonably anticipated future 
transactions5) will yield a return that 
will compensate the lessor for not less 
than the lessor’s full investment in the 
property plus the estimated total cost 
of financing the property over the term 
of the lease,6 from—

(7) rentals;
(2) estimated tax benefits (invest
ment tax credit, net economic gain 
from tax deferral from accelerated

4 For purposes of the leasing of automobiles, the require
ment that the lease be on a nonoperating basis means that 
the bank holding company may not, directly or indirectly 
(A ) provide for the servicing, repair, or maintenance of the 
leased vehicle during the lease term; (B) purchase parts 
and accessories in bulk or for an individual vehicle after the 
lessee has taken delivery of the vehicle; (C) provide for the 
loan of an automobile during servicing of the leased vehicle; 
(D ) purchase insurance for the lessee; or (E) provide for 
the renewal of the vehicle’s license merely as a service to 
the lessee where the lessee could renew the license without 
authorization from the lessor.

5 The Board understands that some federal, state, and 
local governmental entities may not enter into a lease for a 
period in excess of one year. Such an impediment does not 
prohibit a company authorized to conduct leasing activities 
under this paragraph from entering into a lease with such 
governmental entities if the company reasonably antici
pates that the governmental entities will renew the lease 
annually until such time as the company is fully compen
sated for its investment in the leased property plus its costs 
of financing the property. Further, a company authorized 
to conduct personal-property leasing activities under this 
paragraph may also engage in so-called “bridge” lease fi
nancing of personal property, but not real property, if the 
lease is short-term pending completion of long-term financ
ing, by the same or another lender.

6 The estimate by the lessor of the total cost of financing 
the property over the term of the lease should reflect,
among other factors, the term of the lease, the modes of 
financing available to the lessor, the credit rating of the
lessor and/or the lessee, if a factor in the financing, and 
prevailing rates in the money and capital markets.
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depreciation, and other tax benefits 
with a substantially similar effect); 
(J) the estimated residual value of 
the property at the expiration of the 
initial term of the lease, which in no 
case shall exceed 25 percent of the 
acquisition cost of the property to 
the lessor; and
(4) in the case of a lease of personal 
property of not more than seven 
years in duration, such additional 
amount, which shall not exceed 60 
percent of the acquisition cost of the 
property, as may be provided by an 
unconditional guarantee by a lessee, 
independent third party, or manu
facturer, which has been determined 
by the lessor to have the financial re
sources to meet such obligation, that 
will assure the lessor of recovery of 
its investment and cost of financing;

(E) the maximum lease term during 
which the lessor must recover the les
sor’s full investment in the property, 
plus the estimated total cost of financ
ing the property, shall be 40 years; and
(F) at the expiration of the lease (in
cluding any renewals or extensions 
with the same lessee), all interest in 
the property shall be either liquidated 
or released on a nonoperating basis as 
soon as practicable but in no event lat
er than two years from the expiration 
of the lease;7 * however, in no case shall 
the lessor retain any interest in the 
property beyond 50 years after its ac
quisition of the property.

(ii) Certain higher-residual-value leas
ing. Leasing tangible personal property

7 In the event of a default on, or early termination of, a 
lease agreement prior to the expiration of the lease term, 
the lessor shall either release the property, subject to all the 
conditions of this paragraph, or liquidate the property as 
soon as practicable but in no event later than two years 
from the date of default on the lease agreement (in the 
event of a default) or termination of the lease (in the event 
of termination), or such additional time as the Board may 
permit under section 225.22(c)(1) of this regulation, as if 
the property were DPC property. During the period follow
ing default on, or expiration or termination of, a lease, the 
lessor may lease the property on a short-term basis in a 
lease that does not conform to the requirements of this 
paragraph provided that the property is liquidated or re
leased in a conforming lease prior to the expiration of this 
period.
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or acting as agent, broker, or adviser in 
leasing such property, in which the lessor 
relies on an estimated residual value of 
the property in excess of the 25 percent 
limitation described in paragraph (5) 
( i) (D )(3 ) , if—

(A) the activity otherwise meets the 
requirements of paragraph (5) (i);
(B) the lessor in no case relies on an 
estimated residual value of the proper
ty in excess of 100 percent of the acqui
sition cost of the property to the lessor;
(C ) (7) the aggregate book value of 

all personal property described in 
subclause (2) does not exceed 10 
percent of the bank holding compa
ny’s consolidated domestic and for
eign assets;
(2) for purposes of calculating the 
limit provided in subclause (7), the 
bank holding company shall include 
all tangible personal property held 
for lease in transactions in which the 
bank holding company or any of its 
nonbank subsidiaries acting under 
authority of this paragraph, or any 
domestic subsidiary bank of such 
holding company, relies on an esti
mated residual value in excess of 25 
percent of the acquisition cost of the 
property;

(D ) the initial term of the lease is at 
least 90 days;8
(E) each company that conducts leas
ing transactions under this subpara
graph (ii) maintains capitalization ful
ly adequate to meet its obligations and 
support its activities, and commensu
rate with industry standards for com
panies engaged in comparable leasing 
activities; and
(F) the bank holding company main
tains separately identifiable records of 
the leasing activities conducted under 
subparagraphs (i) and (ii), where it

8 This minimum-lease-term requirement is not intended 
to prohibit a bank holding company from acquiring person
al property subject to an existing lease with a remaining 
maturity of less than 90 days, provided that, at the incep
tion of the lease, such lease conformed with all of the re
quirements of this paragraph.

conducts leasing activities under the 
authority of both subparagraphs.

(6) Community development. Making eq
uity and debt investments in corporations 
or projects designed primarily to promote 
community welfare, such as the economic 
rehabilitation and development of low-in- 
come areas by providing housing, services, 
or jobs for residents.
(7) Data processing. Providing to others 
data processing and data transmission ser
vices, facilities (including data processing 
and data transmission hardware, software, 
documentation or operating personnel), 
data bases, or access to such services, facili
ties, or data bases by any technological 
means, if—

(i) the data to be processed or furnished 
are financial, banking, or economic, and 
the services are provided pursuant to a 
written agreement so describing and lim
iting the services;
(ii) the facilities are designed, marketed, 
and operated for the processing and 
transmission of financial, banking, or 
economic data; and
(iii) the hardware provided in connec
tion therewith is offered only in conjunc
tion with software designed and market
ed for the processing and transmission of 
financial, banking, or economic data, and 
where the general purpose hardware does 
not constitute more than 30 percent of 
the cost of any packaged offering.

(8) Insurance agency and underwriting.
(i) Credit insurance. Acting as principal, 
agent, or broker for insurance (including 
home mortgage redemption insurance) 
that is—

(A ) directly related to an extension of 
credit by the bank holding company or 
any of its subsidiaries; and
(B) limited to ensuring the repayment 
of the outstanding balance due on the 
extension of credit9 * * in the event of the 
death, disability, or involuntary unem
ployment of the debtor.

9 “Extension of credit” includes direct loans to borrow
ers, loans purchased from other lenders, and leases of real 
or personal property so long as the leases are nonoperating 
and full-payout leases that meet the requirements of para
graph (b )(5 ) of this section.
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(ii) Finance company subsidiary. Acting 
as agent or broker for insurance directly 
related to an extension of credit by a fi
nance company10 that is a subsidiary of a 
bank holding company, if—

(A) the insurance is limited to ensur
ing repayment of the outstanding bal
ance on such extension of credit in the 
event of loss or damage to any proper
ty used as collateral for the extension 
of credit; and
(B) the extension of credit is not more 
than $10,000, or $25,000 if it is to fi
nance the purchase of a residential 
manufactured home11 and the credit is 
secured by the home; and
(C) the applicant commits to notify 
borrowers in writing that—

(7) they are not required to pur
chase such insurance from the 
applicant;
(2) such insurance does not insure 
any interest of the borrower in the 
collateral; and
(3) the applicant will accept more 
comprehensive property insurance 
in place of such single-interest 
insurance.

(iii) Insurance in small towns. Engaging 
in any insurance agency activity in a 
place where the bank holding company 
or a subsidiary of the bank holding com
pany has a lending office and that—

(A ) has a population not exceeding
5,000 (as shown in the preceding de
cennial census); or
(B) has inadequate insurance agency 
facilities, as determined by the Board, 
after notice and opportunity for 
hearing.

(iv) Insurance-agency activities conduct
ed on May 1, 1982. Engaging in any spe-

10 “Finance company” includes all non-deposit-taking fi
nancial institutions that engage in a significant degree of 
consumer lending (excluding lending secured by first mort
gages) and all financial institutions specifically defined by 
individual states as finance companies and that engage in a 
significant degree of consumer lending.

11 These limitations increase at the end of each calendar 
year, beginning with 1982, by the percentage increase in the 
Consumer Price Index for Urban Wage Earners and Cleri
cal Workers published by the Bureau of Labor Statistics.
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cific insurance-agency activity12 if the 
bank holding company, or subsidiary 
conducting the specific activity, conduct
ed such activity on May 1, 1982, or re
ceived Board approval to conduct such 
activity on or before May 1, 1982.13 * A 
bank holding company or subsidiary en
gaging in a specific insurance-agency ac
tivity under this clause may—

(A) engage in such specific insurance- 
agency activity only at locations—

(7) in the state in which the bank 
holding company has its principal 
place of business (as defined in 12 
USC 1842(d));
(2) in any state or states immedi
ately adjacent to such state; and
(3) in any state in which the specif
ic insurance-agency activity was 
conducted (or was approved to be 
conducted) by such bank holding 
company or subsidiary thereof or by 
any other subsidiary of such bank 
holding company on May 1, 1982; 
and

(B) provide other insurance coverages 
that may become available after May 
1, 1982, so long as those coverages in
sure against the types of risks as (or 
are otherwise functionally equivalent 
to) coverages sold or approved to be 
sold on May 1, 1982, by such bank 
holding company or subsidiary.

(v) Supervision of retail insurance 
agents. Supervising on behalf of insur
ance underwriters the activities of retail 
insurance agents who sell—

(A ) fidelity insurance and property 
and casualty insurance on the real and

12 Nothing contained in this provision shall preclude a 
bank holding company subsidiary that is authorized to en
gage in a specific insurance-agency activity under this 
clause from continuing to engage in the particular activity 
after merger with an affiliate, if the merger is for legitimate 
business purposes and prior notice has been provided to the 
Board.

13 For the purposes of this paragraph, activities engaged
in on May 1, 1982, include activities carried on subsequent
ly as the result of an application to engage in such activities 
pending before the Board on May 1, 1982, and approved 
subsequently by the Board or as the result of the acquisi
tion by such company pursuant to a binding written con
tract entered into on or before May 1, 1982, of another 
company engaged in such activities at the time of the 
acquisition.
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personal property used in the opera
tions of the bank holding company or 
its subsidiaries; and 
(B) group insurance that protects the 
employees of the bank holding compa
ny or its subsidiaries.

(vi) Small bank holding companies. En
gaging in any insurance-agency activity if 
the bank holding company has total con
solidated assets of $50 million or less. A 
bank holding company performing 
insurance-agency activities under this 
paragraph may not engage in the sale of 
life insurance or annuities except as pro
vided in paragraphs (i) and (iii) of this 
section, and it may not continue to en
gage in insurance-agency activities pursu
ant to this provision more than 90 days 
after the end of the quarterly reporting 
period in which total assets of the hold
ing company and its subsidiaries exceed 
$50 million.
(vii) Insurance-agency activities con
ducted before 1971. Engaging in any 
insurance-agency activity performed at 
any location in the United States directly 
or indirectly by a bank holding company 
that was engaged in insurance-agency ac
tivities prior to January 1, 1971, as a con
sequence of approval by the Board prior 
to January 1, 1971.

(9) Operating savings association. Owning, 
controlling or operating a savings associa
tion, if the savings association engages only 
in deposit-taking activities and lending and 
other activities that are permissible for bank 
holding companies under this subpart C.
(10) Courier services. Providing courier 
services for—

(i) checks, commercial papers, docu
ments, and written instruments (exclud
ing currency or bearer-type negotiable in
struments) that are exchanged among 
banks and financial institutions; and
(ii) audit and accounting media of a 
banking or financial nature and other 
business records and documents used in 
processing such media.14

(11) Management consulting to depository

14 See also the Board’s interpretation on courier activities 
(12 CFR 225.129), which sets forth conditions for bank 
holding company entry into the activity.

institutions. Providing management con
sulting advice15 to nonaffiliated bank and 
nonbank depository institutions, including 
commercial banks, savings and loan associ
ations, mutual savings banks, credit unions, 
industrial banks, Morris Plan banks, coop
erative banks, and industrial loan compa
nies, if—

(i) neither the bank holding company 
nor any of its subsidiaries own or control, 
directly or indirectly, any equity securi
ties in the client institution;
(ii) no management official, as defined 
in 12 CFR 212.2(h), of the bank holding 
company or any of its subsidiaries serves 
as a management official of the client in
stitution, except where such interlocking 
relationships are permitted pursuant to 
an exemption granted under 12 CFR 
212.4(b);
(iii) the advice is rendered on an explicit 
fee basis without regard to correspondent 
balances maintained by the client institu
tion at any depository institution subsidi
ary of the bank holding company; and
(iv) disclosure is made to each potential 
client institution of—

(A ) the names of all depository insti
tutions that are affiliates of the consult
ing company, and
(B) the names of all existing client in
stitutions located in the same coun
ty (ies), metropolitan statistical area, 
or primary metropolitan statistical 
area as the client institution.16

(12) Money orders, savings bonds, and 
traveler's checks. The issuance and sale at 
retail of money orders and similar consum
er-type payment instruments having a face

15 A bank holding company that has received the 
Board’s prior approval to engage in offering management 
consulting advice to nonaffiliated commercial banks as of 
April 20, 1982, may offer such advice on a de novo basis to 
nonbank depository institutions pursuant to this paragraph 
without filing an application under section 225.23 of this 
subpart.

16 In performing this activity, bank holding companies 
are not authorized to perform tasks or operations or pro
vide services to client institutions either on a daily or con
tinuing basis, except as necessary to instruct the client insti
tution on how to perform such services for itself. See also 
the Board’s interpretation of bank management consulting 
advice (12 CFR 225.131). This interpretation shall apply 
to the performance of management consulting services for 
commercial banks and any other type of depository 
institution.
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value of not more than $1,000; the sale of 
U.S. savings bonds; and the issuance and 
sale of traveler’s checks.
(13) Real estate and personal property ap
praising. Performing appraisals of real es
tate and tangible and intangible personal 
property, including securities.
(14) Arranging commercial real estate eq
uity financing. Acting as intermediary for 
the financing of commercial or industrial 
income-producing real estate by arranging 
for the transfer of the title, control and risk 
of such a real estate project to one or more 
investors, if—

(i) the financing arranged exceeds $1 
million;
(ii) the bank holding company and its 
affiliates do not provide financing to the 
investors to acquire a real estate project 
for which the bank holding company ar
ranges equity financing;
(iii) the bank holding company and its 
affiliates do not have an interest in or par
ticipate in managing, developing, or syn
dicating a real estate project for which it 
arranges equity financing, and do not 
promote or sponsor the development or 
syndication of such property; and
(iv) the fee received for arranging equity 
financing for a real estate project is not 
based on profits to be derived from the 
project and is not larger than the fee that 
would be charged by an unaffiliated 
intermediary.

(15) Securities brokerage.
(i) Providing securities brokerage serv
ices, related securities credit activities 
pursuant to the Board’s Regulation T 
(12 CFR 220), and incidental activities 
such as offering custodial services, indi
vidual retirement accounts, and cash- 
management services, if the securities 
brokerage services are restricted to buy
ing and selling securities solely as agent 
for the account of customers and do not 
include securities underwriting or deal
ing; and
(ii) Providing securities brokerage serv
ices under paragraph (b) (15) (i) of this 
section in combination with investment 
advisory services permissible under para

graph (b )(4 ) of this section17 subject to 
the following requirements:

(A ) The company must prominently 
disclose in writing18 to each customer 
before providing any brokerage or ad
visory services, and, in the case of dis
closures required under clause (1), 
again in each customer-account state
ment, that—

(7) the company is solely responsi
ble for its contractual obligations 
and commitments;
(2 ) the company is not a bank and 
is separate from any affiliated bank; 
and
(S) the securities sold, offered, or 
recommended by the company are 
not insured by the Federal Deposit 
Insurance Corporation, and are not 
obligations of, or endorsed or guar
anteed in any way by, any bank, un
less this is the case; and

(B) The company and its affiliates 
may not share any confidential infor
mation concerning their respective 
customers without the consent of the 
customer.

(16) Underwriting and dealing in govern
ment obligations and money market instru
ments. Underwriting and dealing in obliga
tions of the United States, general 
obligations of states and their political sub
divisions, and other obligations that state 
member banks of the Federal Reserve Sys
tem may be authorized to underwrite and 
deal in under 12 USC 24 and 335, including 
banker’s acceptances and certificates of de
posit, under the same limitations as would 
be applicable if the activity were performed 
by the bank holding company’s subsidiary

17 Investment advisory services authorized under para
graph (b )(4 ) include the exercise of discretion in buying 
and selling securities on behalf of a customer provided that 
investment discretion is exercised only on behalf of institu
tional customers and only at the request of the customer. A  
bank holding company or its subsidiary providing these dis
cretionary investment-management services must comply 
with applicable law, including fiduciary principles, and ob
tain the consent of its customer before engaging, as princi
pal or as agent in a transaction in which an affiliate acts as 
principal, in securities transactions on the customer’s 
behalf.

18 These disclosures may be made orally provided that a 
written disclosure is provided to the customer immediately 
thereafter.
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member banks or its subsidiary nonmember 
banks as if they were member banks.
(17) Foreign exchange advisory and trans
actional services. Providing, by any means, 
general information and statistical forecast
ing with respect to foreign exchange mar
kets; advisory services designed to assist 
customers in monitoring, evaluating, and 
managing their foreign exchange exposures; 
and transactional services with respect to 
foreign exchange by arranging for “swaps” 
among customers with complementary for
eign exchange exposures and for the execu
tion of foreign exchange transactions; pro
vided the activity is conducted through a 
separately incorporated subsidiary of the 
bank holding company that—

(i) does not take positions in foreign ex
change for its own account;
(ii) observes the standards of care and 
conduct applicable to fiduciaries with re
spect to its foreign exchange advisory 
and transactional services; and
(iii) does not itself execute foreign ex
change transactions.

(18) Futures commission merchant. Acting 
as a futures commission merchant for non- 
affiliated persons in the execution and clear
ance on major commodity exchanges of 
futures contracts and options on futures 
contracts for bullion, foreign exchange, 
government securities, certificates of depos
it, and other money market instruments 
that a bank may buy or sell in the cash mar
ket for its own account, if the activity is 
conducted through a separately incorporat
ed subsidiary of the bank holding company 
that—

(i) does not become a clearing member 
of any exchange or clearing association 
that requires the parent corporation of 
the clearing member to also become a 
member of that exchange or clearing as
sociation unless a waiver of the require
ment is obtained;
(ii) does not trade for its own account 
except for the purpose of hedging a cash 
position in the related government securi
ty, bullion, foreign currency, or money 
market instrument;
(iii) time stamps orders of all customers 
to the nearest minute, executes all orders

strictly in chronological sequence to the 
extent consistent with the customers’ 
specifications, and executes all orders 
with reasonable promptness with due re
gard to market conditions;
(iv) does not extend credit to customers 
for the purpose of meeting initial or 
maintenance margins required of custom
ers except for posting margin on behalf of 
customers in advance of prompt reim
bursement; and
(v) has and maintains capitalization ful
ly adequate to meet its own commitments 
and those of its customers, including 
affiliates.

(19) Investment advice on financial futures 
and options on futures. Providing invest
ment advice, including counsel, publica
tions, written analyses and reports, as a 
futures commission merchant (FCM) au
thorized pursuant to paragraph (18) of this 
subsection or as a commodity trading advi
sor (CTA) registered with the Commodity 
Futures Trading Commission, with respect 
to the purchase and sale of futures con
tracts and options on futures contracts for 
the commodities and instruments referred 
to in paragraph (18), provided that the 
FCM or CTA—

(i) does not trade for its own account 
except for the purpose of hedging a cash 
position in the related government securi
ty, bullion, foreign currency, or money 
market instrument; and
(ii) limits its advice to financial institu
tions and other financially sophisticated 
customers that have significant dealings 
or holdings in the underlying commodi
ties, securities, or instruments.

(20) Consumer financial counseling. Pro
viding advice, educational courses, and 
instructional materials to consumers on in
dividual financial management matters, in
cluding debt consolidation, applying for a 
mortgage, bankruptcy, budget manage
ment, tax planning, retirement and estate 
planning, insurance and general investment 
management, provided—

(i) educational materials and presenta
tions used by the counselor may not pro
mote specific products and services;
(ii) the counselor advises each customer
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that the customer is not required to pur
chase any services from affiliates; and
(iii) the counselor does not obtain or 
disclose confidential information con
cerning its customers without the cus
tomer’s written consent or pursuant to le
gal process.
This paragraph does not authorize the 

provision of advice on specific products or 
investments or the provision of portfolio in
vestment advice or portfolio management, 
which are authorized under paragraphs (3) 
and (4) (iii) of this subsection subject to 
certain fiduciary standards. If consumer fi
nancial counseling is offered by a company 
that also offers securities-brokerage services 
pursuant to paragraph (15) of this subsec
tion, the brokerage and counseling services 
must be provided by different personnel and 
in separate offices or in separate and dis
tinctly marked areas.
(21) Tax planning and preparation. Pro
viding individuals, businesses, and nonprof
it organizations tax-planning and tax- 
preparation services, including advice and 
strategies to minimize tax liabilities, and the 
preparation of tax forms, provided—

(i) the materials used by the tax planner 
or preparer do not promote other specific 
products and services; and
(ii) the tax planner or preparer does not 
obtain or disclose confidential informa
tion concerning its customers without the 
customer’s written consent or pursuant 
to legal process.

(22) Check-guaranty services. Authorizing 
a subscribing merchant to accept personal 
checks tendered by the merchant’s custom
ers in payment for goods and services and 
purchasing from the merchant validly au
thorized checks that are subsequently dis
honored, provided that the check guarantor 
does not discriminate against checks drawn 
on unaffiliated banks.
(23) Operating collection agency. Collect
ing overdue accounts receivable, either re
tail or commercial, provided the collection 
agency—

(i) does not obtain the names of custom
ers of competing collection agencies from 
an affiliated depository institution that

maintains trust accounts for those agen
cies; and
(ii) does not provide preferential treat
ment to an affiliate or a customer of such 
affiliate seeking collection of an outstand
ing debt.

(24) Operating credit bureau. Maintaining 
files on the past credit history of consumers 
and providing that information to a credit 
grantor who is considering a borrower’s ap
plication for credit, provided that the credit 
bureau does not provide preferential treat
ment to a customer of an affiliated financial 
institution.

SUBPART D—CONTROL AND  
DIVESTITURE PROCEEDINGS

SECTION 225.31—Control Proceedings

(a) Preliminary determination o f control. (1) 
The Board may issue a preliminary deter
mination of control under the procedures 
set forth in this section in any case in 
which—

(i) any of the presumptions of control 
set forth in paragraph (d) of this section 
is present; or
(ii) it otherwise appears that a company 
has the power to exercise a controlling 
influence over the management or poli
cies of a bank or other company.

(2) If the Board makes a preliminary de
termination of control under this section, 
the Board shall send notice to the control
ling company containing a statement of the 
facts upon which the preliminary determi
nation is based.

(b) Response to preliminary determination o f  
control. Within 30 calendar days of issuance 
by the Board of a preliminary determination 
of control or such longer period permitted by 
the Board, the company against whom the de
termination has been made shall—

(1) submit for the Board’s approval a spe
cific plan for the prompt termination of the 
control relationship;
(2) file an application under subpart B or 
C of this regulation to retain the control 
relationship; or
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(3) contest the preliminary determination 
by filing a response, setting forth the facts 
and circumstances in support of its position 
that no control exists, and, if desired, re
questing a hearing or other proceeding.

(c) Hearing and final determination. (1) The 
Board shall order a formal hearing or other 
appropriate proceeding upon the request of 
a company that contests a preliminary de
termination that the company has the pow
er to exercise a controlling influence over 
the management or policies of a bank or 
other company, if the Board finds that ma
terial facts are in dispute. The Board may 
also in its discretion order a formal hearing 
or other proceeding with respect to a pre
liminary determination that the company 
controls voting securities of the bank or 
other company under the presumptions in 
paragraph (d )(1 ) of this section.
(2) At a hearing or other proceeding, any 
applicable presumptions established by par
agraph (d) of this section shall be consid
ered in accordance with the Federal Rules 
of Evidence and the Board’s Rules of Prac
tice for Formal Hearings (12 CFR 263).
(3) After considering the submissions of 
the company and other evidence, including 
the record of any hearing or other proceed
ing, the Board shall issue a final order de
termining whether the company controls 
voting securities, or has the power to exer
cise a controlling influence over the man
agement or policies, of the bank or other 
company. If a control relationship is found, 
the Board may direct the company to ter
minate the control relationship or to file an 
application for the Board’s approval to re
tain the control relationship under subpart 
B or C of this regulation.

(d) Rebuttable presumptions o f control. The 
following rebuttable presumptions shall be 
used in any proceeding under this section:

(1) Control o f voting securities.
(i) Securities convertible into voting secu
rities. A company that owns, controls, or 
holds securities that are immediately con
vertible, at the option of the holder or 
owner, into voting securities of a bank or 
other company, controls the voting 
securities.

(ii) Option or restriction on voting securi
ties. A company that enters into an agree
ment or understanding under which the 
rights of a holder of voting securities of a 
bank or other company are restricted in 
any manner controls the securities. This 
presumption does not apply where the 
agreement or understanding—

(A) is a mutual agreement among 
shareholders granting to each other a 
right of first refusal with respect to 
their shares;
(B) is incident to a bona fide loan 
transaction; or
(C) relates to restrictions on transfer- 
ability and continues only for the time 
necessary to obtain approval from the 
appropriate federal supervisory au
thority with respect to acquisition by 
the company of the securities.

(2) Control over company.
(i) Management agreement. A company 
that enters into any agreement or under
standing with a bank or other company 
(other than an investment advisory 
agreement), such as a management con
tract, under which the first company or 
any of its subsidiaries directs or exercises 
significant influence over the general 
management or overall operations of the 
bank or other company controls the bank 
or other company.
(ii) Shares controlled by company and 
associated individuals. A company that, 
together with its management officials or 
controlling shareholders (including 
members of the immediate families of ei
ther as defined in 12 CFR 206.2(k)), 
owns, controls, or holds with power to 
vote 25 percent or more of the outstand
ing shares of any class of voting securities 
of a bank or other company controls the 
bank or other company, if the first com
pany owns, controls, or holds with power 
to vote more than 5 percent of the out
standing shares of any class of voting se
curities of the bank or other company.
(iii) Common management officials. A 
company that has one or more manage
ment officials in common with a bank or 
other company controls the bank or oth
er company, if the first company owns,
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controls, or holds with power to vote 
more than 5 percent of the outstanding 
shares of any class of voting securities of 
the bank or other company, and no other 
person controls as much as 5 percent of 
the outstanding shares of any class of 
voting securities of the bank or other 
company.
(iv) Shares held as fiduciary. The pre
sumptions in paragraphs (d) (2) (ii) and
(iii) of this section do not apply if the 
securities are held by the company in a 
fiduciary capacity without sole discre
tionary authority to exercise the voting 
rights.

(e) Presumptions o f noncontrol. (1) In any 
proceeding under this section, there is a 
presumption that any company that direct
ly or indirectly owns, controls, or has pow
er to vote less than 5 percent of the 
outstanding shares of any class of voting se
curities of a bank or other company does 
not have control over that bank or other 
company.
(2) In any proceeding under this section, 
or judicial proceeding under the BHC Act, 
other than a proceeding in which the Board 
has made a preliminary determination that 
a company has the power to exercise a con
trolling influence over the management or 
policies of the bank or other company, a 
company may not be held to have had con
trol over the bank or other company at any 
given time, unless that company, at the 
time in question, directly or indirectly 
owned, controlled, or had power to vote 5 
percent or more of the outstanding shares 
of any class of voting securities of the bank 
or other company, or had already been 
found to have control on the basis of 
the existence of a controlling influence 
relationship.

SECTION 225.32—Divestiture 
Proceedings

(a) Ineffective divestitures. (1) The divesti
ture of assets or voting securities by a bank 
holding company (or a company that 
would be a bank holding company but for

the divestiture) is ineffective, and the di
vesting company shall be presumed to con
trol the acquiring person or the divested as
sets or securities, if—

(i) the acquiring person is indebted in 
any manner to the divesting company; or
(ii) the divesting company has any man
agement official in common with the ac
quiring person.

(2) For the purposes of this section—
(i) “indebtedness” does not include rou
tine business or personal credit that is un
related to the divestiture transaction and 
that is extended by the divesting compa
ny in the ordinary course of its lending 
business; and
(ii) “divesting company” and “acquir
ing person” include their parent compa
nies, subsidiaries, and, if the acquiring 
person is an individual, companies con
trolled by the individual.

(b) Request for divestiture determination. For 
any divestiture that is deemed ineffective un
der paragraph (a) of this section, the divest
ing company may request the Board to deter
mine that the divestiture is in fact effective by 
submitting a letter that includes—

(1) a description of the divestiture transac
tion and the existing and prospective rela
tionship between the divesting company 
and the acquiring person;
(2) evidence and argument demonstrating 
that the divesting company is not capable of 
controlling the acquiring person or the di
vested assets or securities; and
(3) a request for a hearing, if desired.

(c) Hearing. The Board shall order a formal 
hearing or other appropriate proceeding upon 
the request of a divesting company under par
agraph (b) of this section, if the Board finds 
that material facts are in dispute. The Board 
may also order a formal hearing or other pro
ceeding if, in the Board’s judgment, such a 
proceeding would be appropriate.

(d) Standards for making divestiture determi
nation. In acting on the request of a divesting 
company under paragraph (b) of this section, 
the Board shall consider the following factors, 
among others, in determining whether the di
vesting company is capable of controlling the
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acquiring person or the divested assets or 
securities:

(1) Indebtedness o f acquiring person to di
vesting company.

(i) the terms of the indebtedness, includ
ing the amount of the indebtedness in re
lation to the total purchase price;
(ii) the ability of the acquiring person to 
repay the indebtedness; and
(iii) the manner in which the divesting 
company would dispose of the divested 
assets in the event it reacquires the assets 
as a result of default on the indebtedness.

(2) Management official interlocks. The 
extent of the involvement of the interlock
ing management official in the operations of 
the divesting company and the acquiring 
person, and the management official’s rela
tionship to the assets or securities being 
divested.

(e) Final determination. After considering 
the submission of the divesting company and 
other evidence, including the record of any 
hearing or other proceeding, the Board shall 
issue an order determining whether the com
pany controls or is capable of controlling the 
acquiring person or the divested assets or 
securities.

(f) Review o f other divestitures. In any dives
titure of assets or securities by a com pany that 
is not covered under paragraph (a) of this 
section, the Board may review the divestiture 
to assure that the divesting company is not 
capable of controlling the acquiring person or 
the divested assets or securities.

SUBPART E—CHANGE IN BANK  
CONTROL

SECTION 225.41—Transactions 
Requiring Prior Notice

(a) Prior-notice requirement. (1) Any person 
acting directly or indirectly, or through or 
in concert with one or more persons, shall 
give the Board 60 days’ written notice, as 
specified in section 225.43 of this subpart, 
before acquiring control of a state member 
bank or bank holding company, unless the

§ 225.41

acquisition is exempt under section 225.42 
of this subpart.
(2) For the purposes of this subpart, “ac
quisition” includes a purchase, assignment, 
transfer, or pledge of voting securities, or 
an increase in percentage ownership of a 
bank or other company resulting from a re
demption of voting securities.

(b) Acquisitions requiring prior notice. The 
following transactions constitute, or are pre
sumed to constitute, the acquisition of control 
under the Bank Control Act,* requiring prior 
notice to the Board:

(1) the acquisition of any voting securities 
of a state member bank or bank holding 
company if, after the transaction, the ac
quiring person (or persons acting in con
cert) owns, controls, or holds with power 
to vote 25 percent or more of any class of 
voting securities of the institution; or
(2) the acquisition of any voting securities 
of a state member bank or bank holding 
company if, after the transaction, the ac
quiring person (or persons acting in con
cert) owns, controls, or holds with power 
to vote 10 percent or more (but less than 25 
percent) of any class of voting securities of 
the institution, and if—

(i) the institution has registered securi
ties under section 12 of the Securities Ex
change Act of 1934 (15 USC 78/); or
(ii) no other person will own a greater 
percentage of that class of voting securi
ties immediately after the transaction.

(c) Rebuttal o f presumption o f control. Prior 
notice to the Board is not required for any 
acquisition of voting securities under the pre
sumption set forth in paragraph (b )(2 ) of 
this section, if the Board finds that the acqui
sition will not result in control. The Board 
will afford the person seeking to rebut the pre
sumption an opportunity to present views in 
writing or, if appropriate, orally before its des
ignated representatives at an informal 
conference.

(d) Other transactions. Transactions other 
than those set forth in paragraph (b )(2 ) re
sulting in a person’s control of less than 25

* The Change in Bank Control Act amended section 7(j) 
of the Federal Deposit Insurance Act (12 USC 1817(j).
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percent of a class of voting securities of a state 
member bank or bank holding company do 
not result in control for purposes of the Bank 
Control Act.

SECTION 225.42—Transactions Not 
• Requiring Prior Notice

The following transactions do not require pri
or notice to the Board under this subpart:

(a )  (1) Increase o f previously authorized ac
quisitions above 25 percent. The acquisition 
of additional shares of a class of voting se
curities of a state member bank or bank 
holding company by any person who has 
lawfully acquired and maintained control of 
25 percent or more of that class of voting 
securities after filing the notice required un
der section 225.41(b)(1) of this subpart. 
(2) Increase o f previously authorized acqui
sitions between 10 percent and 25 percent. 
Unless the Board or Reserve Bank other
wise provides by order, the acquisition of 
additional shares of a class of voting securi
ties of a state member bank or bank holding 
company by any person (or persons acting 
in concert) who has lawfully acquired and 
maintained control of 10 percent or more of 
that class of voting securities either after fil
ing the notice required under section 
225.41 (b) (2) of this subpart to acquire vot
ing securities of the bank or bank holding 
company or in connection with an applica
tion approved under section 3 of the Bank 
Holding Company Act or section 18(c) of 
the Federal Deposit Insurance Act, if the 
aggregate amount of voting securities held 
following the acquisition is less than 25 per
cent of any class of voting securities of the 
institution.

(b) Acquisitions subject to approval under 
BHC Act or Bank Merger Act. Any acquisi
tion of voting securities subject to approval 
under section 3 of the BHC Act (section 
225.11 of subpart B), or section 18(c) of the 
Federal Deposit Insurance Act (Bank Merger 
Act, 12 USC 1828(c)).

(c) Transactions exempt under BHC Act. 
Any acquisition described in sections 2 (a )(5 ) 
or 3(a) (A ) or (B) of the BHC Act (12 USC
30

1841(a)(5), 1842(a) (A ) and (B )) by a per
son described in those provisions.

(d) Grandfathered control relationships. (1) 
The acquisition of additional voting securi
ties of a state member bank or bank holding 
company by a person who continuously 
since March 9, 1979 (or since that institu
tion commenced business, if later) held 
power to vote 25 percent or more of any 
class of voting securities of that institution; 
or
(2) the acquisition of additional voting se
curities of a state member bank or bank 
holding company by a person who is pre
sumed under section 225.41(b)(2) of this 
subpart to have controlled the institution 
continuously since March 9, 1979, if the ag
gregate amount of voting securities held 
does not exceed 25 percent of any class of 
voting securities of the institution.

(e) Acquisition in satisfaction o f debts previ
ously contracted or through inheritance or gift. 
Any acquisition of voting securities, which 
would otherwise require a notice under this 
subpart, in satisfaction of a debt previously 
contracted in good faith, or through inheri
tance or a bona fide gift, if the acquiring per
son notifies the appropriate Reserve Bank 
within 30 calendar days after the acquisition 
and provides any relevant information re
quested by the Reserve Bank.

(f) Proxy solicitation. The acquisition of the 
power to vote securities of a state member 
bank holding company through receipt of a 
revocable proxy in connection with a proxy 
solicitation for the purpose of conducting 
business at a regular or special meeting of the 
institution, if the proxy terminates within a 
reasonable period after the meeting.

(g) Stock dividends. The receipt of voting se
curities of a state member bank or bank hold
ing company through a stock dividend or 
stock split if the proportional interest of the 
recipient in the institution remains substan
tially the same.

(h) Acquisition o f foreign banking organiza
tion. The acquisition of voting securities of a 
qualifying foreign banking organization. 
(This exemption does not extend to the re-
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ports and information required under para
graphs 9, 10, and 12 of the Bank Control Act 
(12 USC 18170X 9), (10), and (12)).

SECTION 225.43—Procedures for 
Filing, Processing, and Acting on Notices

(a )(1 ) Filing notice. A notice required under 
this subpart shall be filed with the appropri
ate Reserve Bank and shall contain the in
formation required by paragraph 6 of the 
Change in Bank Control Act (12 USC 
1817(j) (6 )), or prescribed in the designat
ed Board form. With respect to personal fi
nancial statements required by paragraph 
6(B) of the Change in Bank Control Act, 
an individual may include a statement of 
assets and liabilities as of a date within 90 
days of filing the notice, a brief income 
summary, and a description of any subse
quent material changes, subject to the au
thority of the Reserve Bank or the Board to 
require additional information.
(2) Acceptance o f notice. The 60-day notice 
period specified in section 225.41 of this 
subpart shall commence on the date all re
quired information is received by the 
appropriate Reserve Bank or the Board. 
The Reserve Bank shall notify the person or 
persons submitting a notice under this sub
part of the date all such required informa
tion is received and the notice is accepted 
for processing.
(3) Publication, (i) Newspaper announce

ment. A person (s) filing a notice under 
this subpart shall publish, in a form pre
scribed by the Board, an announcement 
soliciting public comment on the pro
posed acquisition. The announcement 
shall be published in a newspaper of gen
eral circulation in the community in 
which the head office of the state member 
bank to be acquired is located or, in the 
case of a proposed acquisition of a bank 
holding company, in the community in 
which its head office is located and in the 
community in which the head office of 
each of its subsidiary banks is located. 
The announcement shall be published no 
earlier than 10 calendar days prior to the 
filing of the notice with the appropriate

Reserve Bank and no later than 10 calen
dar days after acceptance of the notice by 
the Reserve Bank. A copy of the an
nouncement and the publisher’s affidavit 
of publication shall be provided to the 
appropriate Reserve Bank.
(ii) Contents o f newspaper announce
ment. The newspaper announcement 
shall state—

(A ) the name of each person identi
fied in the notice as a proposed 
acquiror of the bank or bank holding 
company and the percentage of shares 
proposed to be acquired;
(B) the name of the bank or bank 
holding company to be acquired, in
cluding, in the case of a bank holding 
company, the name of each of its sub
sidiary banks; and
(C) a statement that interested per
sons may submit comments on the no
tice to the Board or the appropriate 
Reserve Bank for a period of 20 days 
or such shorter period as may be pro
vided pursuant to paragraph
(a )(3 )(v )  of this section.

(iii) Federal Register announcement. 
The Board will, upon filing of a notice 
under this subpart, publish announce
ment in the Federal Register of receipt of 
the notice. The Federal Register an
nouncement will contain the information 
required under paragraph (a) (3) (ii) (A) 
and (a )(3 )( ii)(B ) of this section and a 
statement that interested persons may 
submit comments on the proposed acqui
sition for a period of 15 days or such 
shorter period as may be provided pursu
ant to paragraph (a )(3 )(v )  of this sec
tion. The Board may waive publication in 
the Federal Register if the Board deter
mines that such action is appropriate.
(iv) Delay o f publication. The Board 
may permit delay in the publication re
quired under paragraphs (a )(3 )( i)  and
(a) (3) (iii) if the Board determines, for 
good cause shown, that it is in the public 
interest to grant such a delay. Requests 
for delay of publication may be submitted 
to the appropriate Reserve Bank.
(v) Shortening or waiving notice. In cir
cumstances requiring prompt action, the
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Board may shorten the public-comment 
period required under this paragraph. 
The Board may also waive the newspa
per-publication and solicitation-of-pub- 
lic-comment requirements of this para
graph, or it may act on a notice before the 
expiration of a public-comment period, if 
it certifies in writing that disclosure of the 
notice, solicitation of public comment, or 
delay until expiration of the public-com
ment period would seriously threaten the 
safety or soundness of the bank or bank 
holding company to be acquired.

(4) Consideration o f public comments. In 
acting upon a notice filed under this sub
part, the Board shall consider all public 
comments received in writing within the pe
riod specified in the newspaper or Federal 
Register announcement, whichever is later. 
At the Board’s option, comments received 
after this period may, but need not, be 
considered.
(5) Standing. No person (other than the 
acquiring person) who submits comments 
or information on a notice filed under this 
subpart shall thereby become a party to the 
proceeding or acquire any standing or right 
to participate in the Board’s consideration 
of the notice or to appeal or otherwise con
test the notice or the Board’s action regard
ing the notice.

(b) Advice to bank supervisory agencies.
(1) Upon accepting a notice relating to ac
quisition of securities of a state member 
bank, the Reserve Bank shall send a copy of 
the notice to the appropriate state bank su
pervisor, which shall have 30 calender days 
from the date the notice is sent in which to 
submit its views and recommendations to 
the Board. The Reserve Bank shall also 
send a copy of any notice it accepts to the 
Comptroller of the Currency and the Fed
eral Deposit Insurance Corporation.
(2) If the Board finds that it must act im
mediately in order to prevent the probable 
failure of the bank or bank holding compa
ny involved, the Board may dispense with 
or modify the requirements for notice to the 
state supervisor.

(c) Time period for Board action.
(1) Consummation o f acquisition, (i) A

proposed acquisition may be consummat
ed 60 days after submission to the Re
serve Bank of a complete notice under 
paragraph (a) of this section, unless 
within that period the Board disapproves 
the proposed acquisition or extends the 
60-day period as provided under para
graph (c) (2) of this section.
(ii) A proposed acquisition for which 
notice has been filed under paragraph (a) 
of this section may be consummated be
fore the expiration of the 60-day period if 
the Board notifies the acquiring person in 
writing of the Board’s intention not to 
disapprove the acquisition.

(2) Extensions o f time period, (i) The 
Board may extend the 60-day period in 
paragraph (c )(1 )  of this section for an 
additional 30 days by notifying the ac
quiring persons.
(ii) The Board may further extend the 
period during which it may disapprove a 
notice for two additional periods of not 
more than 45 days each if the Board de
termines that—

(A ) any acquiring person has not fur
nished all the information required un
der paragraph (a) of this section;
(B) any material information submit
ted is substantially inaccurate;
(C) it is unable to complete the inves
tigation of any acquiring person be
cause of inadequate cooperation or de
lay by that person; or
(D ) additional time is needed to in
vestigate and determine that no acquir
ing person has a record of failing to 
comply with the requirements of the 
Bank Secrecy Act, subchapter II of 
chapter 53 of title 31, United States 
Code.

(iii) If the Board extends the time peri
od under this paragraph, it shall notify 
the acquiring person(s) of the reasons 
therefor and shall include a statement of 
the information, if any, deemed incom
plete or inaccurate.

(d )(1 ) Investigation and report. After receiv
ing a notice under this subpart, the Board 
or the appropriate Reserve Bank shall con
duct an investigation of the competence, ex
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perience, integrity, and financial ability of 
each person by and for whom an acquisi
tion is to be made. The Board shall also 
make an independent determination of the 
accuracy and completeness of any informa
tion required to be contained in a notice 
under paragraph (a) of this section. In in
vestigating any notice accepted under this 
subpart, the Board or Reserve Bank may 
solicit information or views from any per
son, including any bank or bank holding 
company involved in the notice, and any 
appropriate state, federal, or foreign gov
ernmental authority.
(2) The Board or the appropriate Reserve 
Bank shall prepare a written report of its 
investigation, which shall contain, at a min
imum, a summary of the results of the 
investigation.

(e) Factors considered in acting on notices. In 
reviewing a notice filed under this subpart, the 
Board shall consider the information in the 
record, the views and recommendations of the 
appropriate bank supervisor, and any other 
relevant information obtained during any in
vestigation of the notice. The Board may dis
approve an acquisition if it finds adverse ef
fects with respect to any of the factors set 
forth in paragraph 7 of the Bank Control Act 
(12 USC 1817(j) (7 ))  (i.e., competitive, fi
nancial, managerial, banking, or incomplete
ness of information).

(f) Disapproval and hearing. Within three 
days after its decision to issue a notice of in
tent to disapprove any proposed acquisition, 
the Board shall notify the acquiring person in 
writing of the reasons for the action. Within 
10 calendar days of receipt of the notice of the 
Board’s intent to disapprove, the acquiring 
person may submit a written request for a 
hearing. Any hearing conducted under this 
paragraph shall be in accordance with the 
Rules of Practice for Formal Hearings (12 
CFR 263). At the conclusion of the hearing, 
the Board shall, by order, approve or disap
prove the proposed acquisition on the basis of 
the record of the hearing. If the acquiring per
son does not request a hearing, the notice of 
intent to disapprove becomes final and 
unappealable.

SUBPART F—LIMITATIONS ON 
NONBANK BANKS

SECTION 225.51—Seven Percent 
Growth Limit for Nonbank Banks

(a) Period for determining compliance. A 
nonbank bank’s annual rate of asset growth 
for purposes of paragraph (b) shall be deter
mined for 12-month periods that begin on Oc
tober 1 of each year and end on September 30 
of the following year, unless the bank elects to 
use the al-temative method described in para
graph (c). The initial 12-month period shall 
commence on October 1, 1988, and expire on 
September 30, 1989, unless the Board estab
lishes a different period pursuant to paragraph
(d).

(b) Computing annual rate o f asset growth.
(1) Initial 12-month period. For the initial 
12-month period beginning on October 1, 
1988, the average of the nonbank bank’s to
tal assets as reported on Schedule RC-K of 
its Report of Condition for the four quar
ters during this period may not increase by 
more than 7 percent of the nonbank bank’s 
initial base. The nonbank bank may deter
mine its initial base under any of the follow
ing methods:

(i) its total assets as reported on Sched
ule RC-K of its Report of Condition for 
the quarter ending September 30, 1988, 
divided by 1.601; or
(ii) its total assets on August 10, 1988, 
divided by 1.567, unless the Board deter
mines pursuant to paragraph (d) that 
such amount may not be used; or
(iii) the average of its total assets as re
ported on Schedule RC-K of its Report 
of Condition for the fourth quarter of 
1987 and the first three quarters of 1988.

(2) Succeeding 12-month periods. For each 
12-month period after the initial period, the 
average of the nonbank bank’s total assets 
as reported on Schedule RC-K of its Report 
of Condition for the four quarters during 
that period may not increase by more than 
7 percent of the average of its total assets as 
reported on Schedule RC-K of its Report of 
Condition for the four quarters in the pre
ceding 12-month period.
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(c) Alternative method to compute annual 
rate o f asset growth.

(1) Quarterly measurement permitted. In 
lieu of the methods for measuring compli
ance with the asset-growth rate described in 
paragraph (b), a nonbank bank may elect 
to have its compliance with the growth rate 
determined in the following manner: its to
tal assets as reported on Schedule RC-K of 
its Report of Condition for each quarter 
ending after August 10, 1989, may not in
crease by more than 7 percent of its total 
assets as reported on Schedule RC-K of its 
Report of Condition for the same quarter of 
the previous year.
(2) Initial quarter. In measuring compli
ance with the growth rate under paragraph
(c)(1 ) for the third quarter of 1989, the 
nonbank bank may elect to use its assets on 
August 10, 1988, as the base rather than the 
total assets for the third quarter of 1988 as 
reported on Schedule RC-K of its Report of 
Condition.
(3) Notice required. A nonbank bank elect
ing to compute its asset growth pursuant to 
this paragraph shall notify the Board by 
October 15, 1988, of this election. The non
bank bank may not thereafter alter its 
election.

(d) Determination o f total assets on August 
10, 1988. If the Board determines that a non
bank bank has engaged in transactions that 
have artificially inflated its total assets on Au
gust 10, 1988, and that are unrelated to its 
normal business activities, the Board may re
quire that—

(1) the nonbank exclude such amounts in 
calculating its total assets on August 10, 
1988, for purposes of paragraph (b) (1) (ii); 
or
(2) the initial 12-month period for deter
mining compliance with the 7 percent 
growth rate shall commence on a date later 
than August 10, 1988, and the institution’s 
total assets on that later date shall be used 
instead of the bank’s total assets on August 
10, 1988, for purposes of measuring compli
ance with the 7 percent growth rate under 
paragraph (b )(1).

(e) Required reports. (1) A nonbank bank 
shall file with the Board by October 15,

1988, a statement indicating the method it 
has elected to compute its initial base for 
purposes of paragraph (b )(1 ).
(2) A nonbank bank electing to use its ac
tual total assets on August 10, 1988, as its 
initial base for purposes of paragraph
(b) (1), shall report that figure to the Board 
by October 15, 1988, and the nonbank 
bank’s total assets for the third calendar 
quarter of 1988 as required to be reported 
on Schedule RC-K of its Report of Condi
tion for that quarter.

SECTION 225.52—Limitation on 
Overdrafts

(a) Definitions. For purposes of this sec
tion—

(1) “Account” means a reserve account, 
clearing account, or deposit account as de
fined in the Board’s Regulation D (12 CFR 
2 0 4 .2 (a )(l)( i)) , that is maintained at a 
Federal Reserve Bank or nonbank bank.
(2) “Cash item” means (i) a check other 
than a check classified as a noncash item; or
(ii) any other item payable on demand and 
collectible at par that the Federal Reserve 
Bank of the District in which the item is 
payable is willing to accept as a cash item.
(3) “Discount-window loan” means any 
credit extended by a Federal Reserve Bank 
to a nonbank bank or industrial bank pur
suant to the provisions of the Board’s Regu
lation A (12 CFR 201).
(4) “Industrial bank” means an institution 
as defined in section 2 (c )(2 )(H ) of the 
BHC Act (12 USC 1841(c)(2)(H )).
(5) “Noncash item” means an item han
dled by a Reserve Bank as a noncash item 
under the Reserve Bank’s “Collection of 
Noncash Items Operating Circular” (e.g., a 
maturing banker’s acceptance or a matur
ing security, or a demand item, such as a 
check, with special instructions or an item 
that has not been prepinted or post- 
encoded).
(6) “Other nonelectronic transactions” in
clude all other transactions not included as 
funds transfers, book-entry securities trans
fers, cash items, noncash items, automated 
clearinghouse transactions, net-settlement

34

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



Regulation Y § 225.52

entries, and discount-window loans (e.g., 
original issue of securities or redemption of 
securities).
(7) An “overdraft” in an account occurs 
whenever the Federal Reserve Bank, non
bank bank, or industrial bank holding an 
account posts a transaction to the account 
of the nonbank bank, industrial bank, or af
filiate that exceeds the aggregate balance of 
the accounts of the nonbank bank, industri
al bank, or affiliate, as determined by the 
posting rules set forth in paragraphs (d) 
and (e) of this section and continues until 
the aggregate balance of the account is zero 
or greater.
(8) “Transfer item” means an item as de
fined in subpart B of Regualtion J (12 CFR
210.25 et seq.).

(b) Restriction on overdrafts. (1) Affiliates. 
Neither a nonbank bank nor an industrial 
bank shall permit any affiliate to incur any 
overdraft in its account with the nonbank 
bank or industrial bank.
(2) Nonbank banks or industrial banks.

(i) No nonbank bank or industrial bank 
shall incur any overdraft in its account at 
a Federal Reserve Bank on behalf of an 
affiliate.
(ii) An overdraft by a nonbank bank or 
industrial bank in its account at a Feder
al Reserve Bank shall be deemed to be on 
behalf of an affiliate whenever—

(A ) a nonbank bank or industrial 
bank holds an account for an affiliate 
from which third-party payments can 
be made; and
(B) when the posting of an affiliate’s 
transaction to the nonbank bank’s or 
industrial bank’s account at a Reserve 
Bank creates an overdraft in its ac
count at a Federal Reserve Bank or in
creases the amount of an existing over
draft in its account at a Federal 
Reserve Bank.

(c) Permissible overdrafts. The following are 
permissible overdrafts not subject to para
graph (b):

(1) Inadvertent error. An overdraft in its 
account by a nonbank bank or its affiliate, 
or an industrial bank or its affiliate, that re
sults from an inadvertent computer error or

inadvertent accounting error, that was not 
reasonably foreseeable or could not have 
been prevented through the maintenance of 
procedures reasonably adopted by the non
bank bank or affiliate to avoid such over
draft; and
(2) Fully secured primary-dealer affiliate 
overdrafts, (i) An overdraft incurred by an 

affiliate of a nonbank bank, which affiliate 
is recognized as a primary dealer by the 
Federal Reserve Bank of New York, in the 
affiliate’s account at the nonbank bank, or 
an overdraft incurred by a nonbank bank 
on behalf of its primary-dealer affiliate in 
the nonbank bank’s account at a Federal 
Reserve Bank; provided the overdraft is 
fully secured by bonds, notes, or other 
obligations which are direct obligations 
of the United States or on which the prin
cipal and interest are fully guaranteed by 
the United States or by securities and ob
ligations eligible for settlement on the 
Federal Reserve book-entry system.
(ii) An overdraft by a nonbank bank in 
its account at a Federal Reserve Bank 
that is on behalf of a primary-dealer affili
ate is fully secured when that portion of 
its overdraft at the Federal Reserve Bank 
that corresponds to the transaction post
ed for an affiliate that caused or increased 
the nonbank bank’s overdraft is fully se
cured in accordance with paragraph
(c) (2) (iii).
(iii) An overdraft is fully secured under 
paragraph (c ) (2 ) ( i)  when the nonbank 
bank can demonstrate that the overdraft 
is secured, at all times, by a perfected se
curity interest in specific, identified obli
gations described in paragraph (c) (2) (i) 
with a market value that, in the judgment 
of the Reserve Bank holding the nonbank 
bank’s account, is sufficiently in excess of 
the amount of the overdraft to provide a 
margin of protection in a volatile market 
or in the event the securities need to be 
liquidated quickly.

(d) Posting by Federal Reserve Banks. For 
purposes of determining the balance of an ac
count under this section, payments and trans
fers by nonbank banks and industrial banks 
processed by the Federal Reserve Banks shall
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be considered posted to their accounts at Fed
eral Reserve Banks as follows:

(1) Funds transfers. Transfer items shall 
be posted—

(i) to the transferor’s account at the 
time the transfer is actually made by the 
transferor’s Federal Reserve Bank; and
(ii) to the transferee’s account at the 
time the transferee’s Reserve Bank sends 
the transfer item or sends or telephones 
the advice of credit for the item to the 
transferee, whichever occurs first.

(2) Book-entry securities transfers against 
payment. A book-entry securities transfer 
against payment shall be posted—

(i) to the transferor’s account at the time 
the entry is made by the transferor’s Re
serve Bank; and
(ii) to the transferee’s account at the 
time the entry is made by the transferee’s 
Reserve Bank.

(3) Discount-window loans. Credit for a 
discount-window loan shall be posted to the 
account of a nonbank bank or industrial 
bank at the close of business on the day that 
it is made or such earlier time as may be 
specifically agreed to by the Federal Re
serve Bank and the nonbank bank under 
the terms of the loan. Debit for repayment 
of a discount-window loan shall be posted 
to the account of the nonbank bank or in
dustrial bank as of the close of business on 
the day of maturity of the loan or such ear
lier time as may be agreed to by the Federal 
Reserve Bank and the nonbank bank or re
quired by the Federal Reserve Bank under 
the terms of the loan.
(4) Other transactions. Total aggregate 
credits for automated clearinghouse trans
fers, cash items, noncash items, net-settle
ment entries, and other nonelectronic trans
actions shall be posted to the account of a 
nonbank bank or industrial bank as of the 
opening of business on settlement day. To
tal aggregate debits for these transactions 
and entries shall be posted to the account of 
a nonbank or industrial bank as of the close 
of business on settlement day.

(e) Posting by nonbank banks and industrial 
banks. For purposes of determining the bal
ance of an affiliate’s account under this sec- 
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tion, payments and transfers through an affili
ate’s account at a nonbank bank or industrial 
bank shall by posted as follows:

(1) Funds transfers, (i) Fed wire transfer 
items shall be posted—

(A) to the transferor affiliate’s ac
count no later than the time the trans
fer is actually made by the transferor’s 
Federal Reserve Bank; and
(B) to the transferee affiliate’s ac
count no earlier than the time the 
transferee’s Reserve Bank sends the 
transfer item, or sends or telephones 
the advice of credit for the item to the 
transferee, whichever occurs first.

(ii) For funds transfers not sent or re
ceived through Federal Reserve Banks, 
debits shall be posted to the transferor 
affiliate’s account not later than the time 
the nonbank bank or industrial bank be
comes obligated on the transfer. Credits 
shall not be posted to the transferee affili
ate’s account before the nonbank bank or 
industrial bank has received actually and 
finally collected funds for the transfer.

(2) Book-entry securities transfers against
payment.

(i) A book-entry securities transfer 
against payment shall be posted—

(A) to the transferor affiliate’s ac
count not earlier than the time the en
try is made by the transferor’s Reserve 
Bank; and
(B) to the transferee affiliate’s ac
count not later than the time the entry 
is made by the transferee’s Reserve 
Bank.

(ii) For book-entry securities transfers 
against payment that are not sent or re
ceived through Federal Reserve Banks, 
enteries shall be posted—

(A ) to the buyer-affiliate’s account 
not later than the time the nonbank 
bank or industrial bank becomes obli
gated on the transfer; and
(B) to the seller-affiliate’s account not 
before the nonbank bank or industrial 
bank has received actually and finally 
collected funds for the transfer.

(3) Other transactions, (i) Credits Except 
as otherwise provided in this paragraph, 
credits for cash items, noncash items,
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ACH transfers, net-settlement entries, 
and all other nonelectronic transactions 
shall be posted to an affiliate’s account on 
the day of the transaction (i.e., settle
ment day for ACH transactions or the 
day of credit for check transactions), but 
no earlier than the Federal Reserve 
Bank’s opening of business on that day. 
Credit for cash items that are required by 
federal or state statute or regulation to be 
made available to the depositor for with
drawal prior to the posting time set forth 
in the preceding paragraph shall be post
ed as of the required availability time, 
(ii) Debits. Debits for cash items, non
cash items, ACH transfers, net-settle
ment entries, and all other nonelectronic 
transactions shall be posted to an affili
ate’s account on the day of the transac
tion (e.g., settlement day for ACH trans
actions or the day of presentment for 
check transactions), but no later than the 
Federal Reserve Bank’s close of business 
on that day. If a check drawn on an affili
ate’s account or an ACH debit transfer 
received by an affiliate is returned timely 
by the nonbank bank or industrial bank 
in accordance with applicable law and 
agreements, no entry need be posted to 
the affiliate’s account for such item.

SUBPART G—APPRAISAL 
STANDARDS FOR FEDERALLY 
RELATED TRANSACTIONS

SECTION 225.61—Authority, Purpose, 
and Scope

(a) Authority. This subpart is issued by the 
Board of Governors of the Federal Reserve 
System (the “Board”) under title XI of the 
Financial Institutions Reform, Recovery, and 
Enforcement Act of 1989 ( “FIRREA”) 
(Pub. L. No. 101-73, 103 Stat. 183 (1989)), 
12 USC 3310, 3331-3351, and section 5(b) of 
the Bank Holding Company Act, 12 USC 
1844(b).

(b) Purpose and scope. (1) Title XI provides 
protection for federal financial and public- 
policy interests in real estate-related trans

actions by requiring real estate appraisals 
used in connection with federally related 
transactions to be performed in writing, in 
accordance with uniform standards, by ap
praisers whose competency has been dem
onstrated and whose professional conduct 
will be subject to effective supervision. This 
subpart implements the requirements of ti
tle XI, and applies to all federally related 
transactions entered into by the Board or 
by institutions regulated by the Board 
(“regulated institutions”).
(2) This subpart—

(i) identifies which real estate-related fi
nancial transactions require the services 
of an appraiser;
(ii) prescribes which categories of feder
ally related transactions shall be ap
praised by a state-certified appraiser and 
which by a state-licensed appraiser; and
(iii) prescribes minimum standards for 
the performance of real estate appraisals 
in connection with federally related 
transactions under the jurisdiction of the 
Board.

SECTION 225.62—Definitions

(a) “Appraisal” means a written statement 
independently and impartially prepared by a 
qualified appraiser setting forth an opinion as 
to the market value of an adequately de
scribed property as of a specific date(s), sup
ported by the presentation and analysis of rel
evant market information.

(b) “Appraisal Foundation” means the Ap
praisal Foundation established on November 
30, 1987, as a not-for-profit corporation under 
the laws of Illinois.

(c) “Appraisal Subcommittee” means the 
Appraisal Subcommittee of the Federal Fi
nancial Institutions Examination Council.

(d) “Complex one- to four-family residential 
property appraisal” means one in which the 
property to be appraised, the form of owner
ship, or market conditions are atypical.

(e) “Federally related transaction” means 
any real estate-related financial transaction
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entered into on or after August 9, 1990, 
that—

(1) the Board or any regulated institution 
engages in or contracts for; and
(2) requires the services of an appraiser.

(f) “Market value” means the most probable 
price which a property should bring in a com
petitive and open market under all conditions 
requisite to a fair sale, the buyer and seller 
each acting prudently and knowledgeably, 
and assuming the price is not affected by un
due stimulus. Implicit in this definition is the 
consummation of a sale as of a specified date 
and the passing of title from seller to buyer 
under conditions whereby—

(1) buyer and seller are typically 
motivated;
(2) both parties are well informed or well 
advised, and acting in what they consider 
their own best interests;
(3) a reasonable time is allowed for expo
sure in the open market;
(4) payment is made in terms of cash in 
U.S. dollars or in terms of financial ar
rangements comparable thereto; and
(5) the price represents the normal consid
eration for the property sold unaffected by 
special or creative financing or sales conces
sions granted by anyone associated with the 
sale.

(g) “Real estate-related financial transac
tion” means any transaction involving—

(1) the sale, lease, purchase, investment in 
or exchange of real property, including in
terests in property, or the financing thereof; 
or
(2) the refinancing of real property or in
terests in real property; or
(3) the use of real property or interests 
in property as security for a loan or in
vestment, including mortgage-backed 
securities.

(h) “State-certified appraiser” means any in
dividual who has satisfied the requirements 
for certification in a state or territory whose 
criteria for certification as a real estate ap
praiser currently meet or exceed the minimum 
criteria for certification issued by the Apprais
er Qualifications Board of the Appraisal 
Foundation. No individual shall be a state- 
certified appraiser unless such individual has 
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achieved a passing grade upon a suitable ex
amination administered by a state or territory 
that is consistent with and equivalent to the 
Uniform State Certification Examination is
sued or endorsed by the Appraiser Qualifica
tions Board of the Appraisal Foundation. In 
addition, the Appraisal Subcommittee must 
not have issued a finding that the policies, 
practices, or procedures of the state or territo
ry are inconsistent with title XI of FIRREA. 
The Board may, from time to time, impose 
additional qualification criteria for certified 
appraisers performing appraisals in connec
tion with federally related transactions within 
its jurisdiction.

(i) “State-licensed appraiser” means any in
dividual who has satisfied the requirements 
for licensing in a state or territory where the 
licensing procedures comply with title XI of 
FIRREA and where the Appraisal Subcom
mittee has not issued a finding that the poli
cies, practices, or procedures of the state or 
territory are inconsistent with title XI. The 
Board may, from time to time, impose addi
tional qualification criteria for licensed ap
praisers performing appraisals in connection 
with federally related transactions within the 
Board’s jurisdiction.

(j) “Tract development” means a project of 
five units or more that is constructed or is to 
be constructed as a single development.

(k) “Transaction value” means—
(1) for loans or other extensions of credit, 
the amount of the loan or extension of 
credit;
(2) for sales, leases, purchases, and invest
ments in or exchanges of real property, the 
market value of the real property interest 
involved; and
(3) for the pooling of loans or interests in 
real property for resale or purchase, the 
amount of the loan or the market value of 
the real property calculated with respect to 
each such loan or interest in real property.

SECTION 225.63—Appraisals Not 
Required; Transactions Requiring a 
State-Certified or -Licensed Appraiser

(a) Appraisals not required. An appraisal per-
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formed by a state-certified or -licensed ap
praiser is not required for any real estate-re
lated financial transaction in which—

(1) the transaction value is $100,000 or
less;
(2) a lien on real property has been taken 
as collateral solely through an abundance of 
caution and where the terms of the transac
tion as a consequence have not been made 
more favorable than they would have been 
in the absence of a lien;
(3) a lease of real estate is entered into, 
unless the lease is the economic equivalent 
of a purchase or sale of the leased real 
estate;
(4) there is a subsequent transaction re
sulting from a maturing extension of credit, 
provided that—

(i) the borrower has performed satisfac
torily according to the original terms;
(ii) no new monies have been advanced 
other than as previously agreed;
(iii) the credit standing of the borrower 
has not deteriorated; and
(iv) there has been no obvious and ma
terial deterioration in market conditions 
or physical aspects of the property which 
would threaten the institution’s collateral 
protection; or

(5) a regulated institution purchases a loan 
or interest in a loan, pooled loans, or inter
ests in real property, including mortgage- 
backed securities, provided that the ap
praisal prepared for each pooled loan or 
real property interest met the requirements 
of this regulation, if applicable.

Any transaction for which a state-certified or 
-licensed appraiser is not required neverthe
less must have an appropriate evaluation of 
real property collateral that is consistent with 
the Board’s Guidelines for Real Estate Ap
praisal and Evaluation Programs.*

(b) Transactions requiring a state-certified 
appraiser.

(1) All transactions o f $1,000,000 or more. 
All federally related transactions having a 
transaction value of $1,000,000 or more 
shall require an appraisal prepared by a 
state-certified appraiser.

* See Federal Reserve Regulatory Service 3-1577.

(2) Nonresidential transactions o f $250,000 
or more. All federally related transactions 
having a transaction value of $250,000 or 
more, other than those involving appraisals 
of one- to four-family residential properties, 
shall require an appraisal prepared by a 
state-certified appraiser.
(3) Complex residential transactions o f  
$250,000 or more. All complex one- to four- 
family residential property appraisals ren
dered in connection with federally related 
transactions shall require a state-certified 
appraiser if the transaction value is 
$250,000 or more. A regulated institution 
may presume that appraisals of one- to 
four-family residential properties are not 
complex, unless the institution has readily 
available information that a given appraisal 
will be complex. The regulated institution 
shall be responsible for making the final de
termination of whether the appraisal is 
complex. If during the course of the ap
praisal a licensed appraiser identifies factors 
that would result in the property, form of 
ownership, or market conditions being con
sidered atypical, then either—

(i) the regulated institution may ask the 
licensed appraiser to complete the ap
praisal and have a certified appraiser ap
prove and cosign the appraisal; or
(ii) the institution may engage a certi
fied appraiser to complete the appraisal.

(c) Transactions requiring either a state-certi
fied or -licensed appraiser. All appraisals for 
federally related transactions not requiring 
the services of a state-certified appraiser shall 
be prepared by either a state-certified apprais
er or a state-licensed appraiser.

SECTION 225.64— Appraisal Standards

(a) Minimum standards. For federally relat
ed transactions, all appraisals shall, at a mini
mum—

(1) conform to the Uniform Standards of 
Professional Appraisal Practice (USPAP) 
adopted by the Appraisal Standards Board 
of the Appraisal Foundation, except that 
the departure provision of the USPAP shall 
not apply to federally related transactions;
(2) disclose any steps taken that were nec-
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essary or appropriate to comply with the 
competency provision of the USPAP;
(3) be based upon the definition of market 
value as set forth in section 225.62(f);
(4) (i) be written and presented in a narra

tive format or on forms that satisfy all 
the requirements of this section;
(ii) be sufficiently descriptive to enable 
the reader to ascertain the estimated 
market value and the rationale for the es
timate; and
(iii) provide detail and depth of analysis 
that reflect the complexity of the real es
tate appraised;

(5) analyze and report in reasonable detail 
any prior sales of the property being ap
praised that occurred within the following 
time periods:

(i) for one- to four-family residential 
property, one year preceding the date 
when the appraisal was prepared; and
(ii) for all other property, three years 
preceding the date when the appraisal 
was prepared;

(6) analyze and report data on current 
revenues, expenses, and vacancies for the 
property if it is and will continue to be in
come-producing;
(7) analyze and report a reasonable mar
keting period for the subject property;
(8) analyze and report on current market 
conditions and trends that will affect pro
jected income or the absorption period, to 
the extent they affect the value of the sub
ject property;
(9) analyze and report appropriate deduc
tions and discounts for any proposed con
struction, or any completed properties that 
are partially leased or leased at other than 
market rents as of the date of the appraisal, 
or any tract developments with unsold 
units;
(10) include in the certification required 
by the USPAP an additional statement that 
the appraisal assignment was not based on a 
requested minimum valuation, a specific 
valuation, or the approval of a loan;
(11) contain sufficient supporting docu
mentation with all pertinent information re
ported so that the appraiser’s logic, reason
ing, judgment, and analysis in arriving at a

conclusion indicate to the reader the rea
sonableness of the market value reported;
(12) include a legal description of the real 
estate being appraised, in addition to the 
description required by the USPAP;
(13) identify and separately value any per
sonal property, fixtures, or intangible items 
that are not real property but are included 
in the appraisal, and discuss the impact of 
their inclusion or exclusion on the estimate 
of market value; and
(14) follow a reasonable valuation method 
that addresses the direct sales comparison, 
income, and cost approaches to market val
ue, reconciles those approaches, and ex
plains the elimination of each approach not 
used.

(b) Unavailability o f information. If informa
tion required or deemed pertinent to the com
pletion of an appraisal is unavailable, that fact 
shall be disclosed and explained in the 
appraisal.

(c) Additional standards. Nothing contained 
herein shall prevent a regulated institution 
from requiring additional appraisal standards 
if deemed appropriate.

SECTION 225.65—Appraiser 
Independence

(a) Staff appraisers. If an appraisal is pre
pared by a staff appraiser, that appraiser must 
be independent of the lending, investment, 
and collection functions and not involved, ex
cept as an appraiser, in the federally related 
transaction, and have no direct or indirect in
terest, financial or otherwise, in the property. 
If the only qualified persons available to per
form an appraisal are involved in the lending, 
investment, or collection functions of the reg
ulated institution, the regulated institution 
shall take appropriate steps to ensure that the 
appraisers exercise independent judgment and 
that the appraisal is adequate. Such steps in
clude, but are not limited to, prohibiting an 
individual from performing appraisals in con
nection with federally related transactions in 
which the appraiser is otherwise involved and 
prohibiting directors and officers from partici
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pating in any vote or approval involving assets 
on which they performed an appraisal.

(b) Fee appraisers. If an appraisal is prepared 
by a fee appraiser, the appraiser shall be en
gaged directly by the regulated institution or 
its agent, and have no direct or indirect in
terest, financial or otherwise, in the property 
or transaction. A regulated institution may 
accept an appraisal that was prepared by an 
appraiser engaged directly by another institu
tion subject to title XI of FIRREA, if the reg
ulated institution that accepts the appraisal 
has—

(1) established procedures for review of 
real estate appraisals;
(2) reviewed the appraisal under the estab
lished review procedures, finding the ap
praisal acceptable; and
(3) documented the review in writing.

SECTION 225.66—Professional 
Association Membership; Competency

(a) Membership in appraisal organizations. A 
state-certified appraiser or a state-licensed ap
praiser may not be excluded from considera
tion for an assignment for a federally related 
transaction solely by virtue of membership or 
lack of membership in any particular apprais
al organization.

(b) Competency. All staff and fee appraisers 
performing appraisals in connection with fed
erally related transactions must be state-certi
fied or -licensed, as appropriate. However, a 
state-certified or -licensed appraiser may not 
be considered competent solely by virtue of 
being certified or licensed. Any determination 
of competency shall be based upon the indi
vidual’s experience and educational back
ground as they relate to the particular ap
praisal assignment for which he or she is being 
considered.

SECTION 225.67—Enforcement

Institutions and institution-affiliated parties, 
including staff appraisers and fee appraisers, 
may be subject to removal and/or prohibition 
orders, cease-and-desist orders, and the impo
sition of civil money penalties pursuant to the

Federal Deposit Insurance Act, 12 USC 1811 
et seq., as amended, or other applicable law.

APPENDIX A TO SUBPART G— 
Excerpts from the Uniform Standards of 
Professional Appraisal Practice 
Applicable to Federally Related 
Transactions

See page 47.

SUBPART H—NOTICE OF 
ADDITION OR CHANGE OF 
DIRECTORS AND SENIOR 
EXECUTIVE OFFICERS

SECTION 225.71—Definitions

(a) “Senior executive officer” means a person 
who, without regard to title, exercises the au
thority of one or more of the following posi
tions: chief executive officer, chief operating 
officer, chief financial officer, chief lending of
ficer, or chief investment officer. “Senior exec
utive officer” also includes any other person 
with significant influence over major policy
making decisions of a state member bank or 
bank holding company.

(b) “Bank or bank holding company in trou
bled condition” means any state member bank 
or bank holding company that—

(1) Has a composite rating, as determined 
in the most recent report of examination or 
inspection, of 4 or 5 under the commercial 
bank Uniform Interagency Bank Rating 
System or under the Federal Reserve bank 
holding company rating system;
(2) Is subject to a cease-and-desist order or 
formal written agreement that requires ac
tion to improve the financial condition of 
the institution, unless otherwise informed in 
writing by the Board or the appropriate Re
serve Bank; or,
(3) Is expressly informed by the Board or 
Reserve Bank that it is in troubled condi
tion for purposes of the requirements of this 
subpart on the basis of the institution’s 
most recent examination, report of condi
tion, or inspection, or other information 
available to the Board.
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SECTION 225.72—Director and Officer 
Appointments; Prior-Notice 
Requirement

(a) Prior notice. A state member bank or 
bank holding company shall give the Board 30 
days’ written notice, as specified in section
225.73 of this subpart, before adding or re
placing any member of the board of directors 
or employing or changing the responsibilities 
of any individual to a position as a senior ex
ecutive officer of the bank or bank holding 
company, if—

(1) The bank has been chartered less than 
two years;
(2) Within the preceding two years, the 
bank or bank holding company has under
gone a change in control that required a 
notice to be filed pursuant to the Change in 
Bank Control Act or subpart E of this 
regulation;
(3) Within the preceding two years, the 
bank holding company became a registered 
bank holding company, unless the bank 
holding company is owned or controlled by 
a registered bank holding company, or the 
bank holding company was established in a 
reorganization in which substantially all of 
the shareholders of the bank holding com
pany were shareholders of the bank prior to 
the bank holding company’s formation; or
(4) The bank or bank holding company is 
not in compliance with all minimum capital 
requirements applicable to the institution as 
determined on the basis of the institution’s 
most recent report of condition, examina
tion, or inspection, or is otherwise in trou
bled condition.

(b) Advisory directors. (1) For purposes of 
this subpart, except as provided in para
graph (b )(2 ) of this section, the term 
“member of the board of directors” does 
not include an advisory director who—

(i) Is not elected by the shareholders of 
the bank or bank holding company;
(ii) Is not authorized to vote on any 
matters before the board of directors; and
(iii) Provides solely general policy ad
vice to the board of directors.

(2) The Board or Reserve Bank may oth
erwise determine that an advisory director 
is in fact functioning as a director or senior

executive officer for purposes of this 
subpart.

SECTION 225.73—Procedures for 
Filing, Processing, and Acting on 
Notices; Standards for Disapproval; 
Waiver of Notice

(a )  (1) Filing notice. The notice required in 
section 225.72 of this subpart shall be filed 
with the appropriate Reserve Bank and 
shall contain the information required by 
paragraph 6(A ) of the Change in Bank 
Control Act (12 USC 1817(j)(6)(A )) or 
prescribed in the designated Board form, 
subject, in either case, to the authority of 
the Reserve Bank or the Board to modify 
these requirements or require additional 
information.
(2) Acceptance o f notice. The 30-day notice 
period specified in section 225.72 of this 
subpart shall begin on the date all required 
information is received by the appropriate 
Reserve Bank or the Board. The Reserve 
Bank shall notify the bank or bank holding 
company submitting the notice of the date 
all such required information is received 
and the notice is accepted for processing, 
and of the date on which the 30-day notice 
period will expire.

(b) Commencement o f service. (1 ) At expira
tion o f period. A proposed director or senior 
executive officer may begin service 30 days 
after a complete notice under paragraph
(a) of this section has been accepted by the 
Reserve Bank unless the Board or Reserve 
Bank issues a notice of disapproval of the 
proposed addition or employment before 
the end of the 30-day period.
(2) Prior to expiration o f period. A pro
posed director or senior executive officer 
may begin service before the expiration of 
the 30-day period if the Board or the Re
serve Bank notifies the bank or bank hold
ing company in writing of the Board’s in
tention not to disapprove the addition or 
employment.

(c) Notice o f disapproval. The Board or Re
serve Bank must disapprove a notice under 
section 225.72 of this subpart if the Board or

42

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



Regulation Y Appendix C

Reserve Bank finds that the competence, ex
perience, character, or integrity of the individ
ual with respect to whom the notice is submit
ted indicates that it would not be in the best 
interests of the depositors of the bank or in the 
best interests of the public to permit the indi
vidual to be employed by, or associated with, 
the bank or bank holding company. The no
tice of disapproval shall contain a statement of 
the basis for disapproval.

(d) Appeal. (1) The disapproved individual 
or the state member bank or bank holding 
company may appeal to the Board the dis
approval of a notice under this subpart 
within 15 calendar days of the effective date 
of the notice of disapproval. An appeal 
shall be in writing and explain the reasons 
for the appeal and include all facts, docu
ments, and arguments that the appealing 
party wishes to be considered in the appeal.
(2) The Board may, in its sole discretion, 
order an informal hearing if the hearing is 
requested in writing by the disapproved in
dividual or the notificant at the time of an 
appeal, and the Board finds that oral argu
ment is appropriate or that a hearing is nec
essary to resolve disputes regarding materi
al issues of fact.
(3) The disapproved individual may not 
serve as a director or senior executive offi
cer while the appeal is pending. Written no
tice of the final decision of the Board shall 
be sent to the appealing party.

( e )  (1) Waiver o f notice. The Board or the 
Reserve Bank may waive the prior notice 
required under this subpart if it finds that—

(i) Delay would threaten the safety or 
soundness of the state member bank or 
the bank holding company or any of its 
bank subsidiaries;
(ii) Delay would not be in the public in
terest; or
(iii) Other extraordinary circumstances 
exist that justify waiver of prior notice.

(2) Effect on disapproval authority. Any 
waiver issued by the Board or Reserve 
Bank shall not affect the authority of the 
Board or Reserve Bank to issue a notice of 
disapproval within 30 days after such 
waiver.

APPENDIX A—Capital Adequacy 
Guidelines: Risk-Based Measure

See the Board pamphlet “Capital Adequacy 
Guidelines.”

APPENDIX B—Capital Adequacy 
Guidelines: Leverage Measure

See the Board pamphlet “Capital Adequacy 
Guidelines.”

APPENDIX C—Policy Statement on 
Formation of Small One-Bank Holding 
Companies

In acting on applications filed under the Bank 
Holding Company Act, the Board has adopt
ed, and continues to follow, the principle that 
bank holding companies should serve as a 
source of strength for their subsidiary banks. 
When bank holding companies incur debt and 
rely upon the earnings of their subsidiary 
banks as the means of repaying such debt, a 
question arises as to the probable effect upon 
the financial condition of the company and its 
subsidiary bank or banks.

The Board believes that a high level of debt 
at the parent holding company level impairs 
the ability of a bank holding company to pro
vide financial assistance to its subsidiary bank 
and in some cases the servicing requirements 
on such debt may be a significant drain on the 
bank’s resources. For these reasons the Board 
has not favored the use of acquisition debt in 
the formation of bank holding companies. 
Nevertheless, the Board has recognized that 
the transfer of ownership of small banks often 
requires the use of acquisition debt. The 
Board therefore has permitted the formation 
of small one-bank holding companies with 
debt levels higher than would be permitted for 
larger or multibank holding companies. Ap
proval of these applications has been given on 
the condition that the small one-bank holding 
companies demonstrate the ability to service 
the acquisition debt without straining the cap
ital of their subsidiary bank and, further, that 
such companies restore their ability to serve 
as a source of strength for their subsidiary 
bank within a relatively short period of time.
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In the interest of furthering its policy of fa
cilitating the transfer of ownership in banks 
without diluting bank safety and soundness, 
the Board has reexamined the analytical 
framework and financial criteria it applies 
when considering the formation of small one- 
bank holding companies and has adopted cer
tain revisions in its procedures and standards 
as described below.

The revised criteria shift the focus from 
debt repayment to the relationship between 
debt and equity at the parent holding compa
ny. The holding company will have the option 
of improving the relationship of debt to equity 
by repaying the principal amount of its debt 
or through the retention of earnings, or both. 
Under these procedures, newly organized 
small one-bank holding companies will be ex
pected to reduce the relationship of their debt 
to equity over a reasonable period of time to a 
level comparable to that maintained by many 
large and multibank holding companies.

In general, this policy is intended to apply 
only to one-bank holding companies that 
would not have significant leveraged nonbank 
activities and whose subsidiary bank would 
have total assets of approximately $150 mil
lion or less at the time the application is filed. 
Small one-bank holding companies formed be
fore the effective date of this policy may 
switch to a plan that adheres to the intent of 
this policy provided they comply with criteria 
2, 3, and 4 set forth below.

General

In evaluating applications filed pursuant to 
section 3 (a )(1 ) of the Bank Holding Compa
ny Act, as amended, when the applicant in
tends to incur debt to finance the acquisition 
of a small bank, the Board will take into ac
count a full range of financial and other infor
mation, including the recent trend and stabili
ty of earnings of the bank, the past and 
prospective growth of the bank, the quality of 
the bank’s assets, the ability of the applicant 
to meet debt servicing requirements without 
placing an undue strain on the bank’s resourc
es, and the record and competency of manage
ment of the applicant and the bank. In addi
tion, the Board will require applicants to meet 
the minimum requirements set forth below. 
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As a general rule, failure to meet any of these 
requirements will result in denial of the appli
cation; however, the Board reserves the right 
to make exceptions if the circumstances 
warrant.

1. Minimum downpayment. The amount of 
acquisition debt should not exceed 75 percent 
of the purchase price of the bank to be ac
quired. When the owner(s) of the holding 
company incur debt to finance the purchase of 
the bank, such debt will be considered acquisi
tion debt even though it does not represent an 
obligation of the bank holding company, un
less the owner(s) can demonstrate that such 
debt can be serviced without reliance on 
the resources of the bank or bank holding 
company.

2. Maintenance o f adequate capital. An appli
cant proposing to use acquisition debt must 
demonstrate to the satisfaction of the Board 
that any debt servicing requirements to which 
the bank holding company may be subject 
would not cause the subsidiary bank’s ratio of 
gross capital to assets to fall below 8 percent 
during the 12-year period following consum
mation of the acquisition. Gross capital is de
fined as the sum of total stockholders’ equity, 
the allowance for possible loan losses, and 
subordinated capital notes and debentures.

3. Reduction in parent company leverage. The 
applicant must demonstrate to the satisfaction 
of the Board that the parent holding compa
ny’s ratio of debt to equity will decline to 30 
percent within 12 years after consummation 
of the acquisition. The holding company must 
also demonstrate that it will be able to safely 
meet debt servicing and other requirements 
imposed by its creditors.

The term “debt,” as used in the ratio of 
debt to equity, means any borrowed funds 
(exclusive of short-term borrowings that arise 
out of current transactions, the proceeds of 
which are used for current transactions), and 
any securities issued by, or obligations of, the 
holding company that are the functional 
equivalent of borrowed funds.

The term “equity,” as used in the ratio of 
debt to equity, means the total stockholders’ 
equity of the bank holding company adjusted 
to reflect the periodic amortization of “good
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will” (defined as the excess of cost of any ac
quired company over the sum of the amounts 
assigned to identifiable assets acquired, less li
abilities assumed) in accordance with general
ly accepted accounting principles. In deter
mining the total amount of stockholders’ equi
ty, the bank holding company should account 
for its investments in the common stock of 
subsidiaries by the equity method of 
accounting.

Ordinarily the Board does not view redeem
able preferred stock as a substitute for com
mon stock in a one-bank holding company 
formation. Nevertheless, to a limited degree 
and under certain circumstances the Board 
will consider redeemable preferred stock as 
equity in the capital accounts of the holding 
company if the following conditions are met: 
(1) the preferred stock is redeemable only at 
the option of the issuer and (2) the debt to 
equity ratio of the holding company would be 
at or remain below 30 percent following the 
redemption or retirement of any preferred 
stock. Preferred stock that is convertible into 
common stock of the holding company may 
be treated as equity.

4. Dividend restrictions. The bank holding 
company is not expected to pay any corporate 
dividends on common stock until such time as 
its debt to equity ratio is below 30 percent.

Appendix D

However, some dividends may be permitted 
provided all of the following conditions are 
met: (a) the applicant has begun making 
scheduled repayments of principal on the ac
quisition debt; (b) such scheduled repay
ments of principal are reasonable in amount, 
will be made at least annually, and will allow 
for the retirement of the acquisition debt over 
a period not to exceed 25 years; and (c) the 
applicant can clearly demonstrate at the time 
the application is filed that such dividends will 
not jeopardize the ability of the holding com
pany to reduce its debt to equity ratio to 30 
percent within 12 years of consummation of 
the proposal or cause the gross capital to as
sets of the subsidiary bank to fall below 8 per
cent over the same period. Also, it is expected 
that dividends will be eliminated if the hold
ing company is not meeting the projections 
made at the time the application was filed re
garding the ability of the holding company to 
reduce the debt to equity ratio to 30 percent 
within 12 years of consummation of the pro
posal.

APPENDIX D—Capital Adequacy 
Guidelines for Bank Holding Companies: 
Tier 1 Leverage Measure

See the Board pamphlet “Capital Adequacy 
Guidelines.”
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Excerpts from the Uniform Standards 
of Professional Appraisal Practice 
Applicable to Federally Related Transactions
12 CFR 225, appendix A to subpart G

Based upon the Uniform Standards o f Profes
sional Appraisal Practice as promulgated by 
the Appraisal Standards Board o f the Apprais
al Foundation, this document excludes por
tions o f the Uniform Standards o f Professional 
Appraisal Practice (USPAP) that are not appli
cable to federally related transactions. In addi
tion, cross-references to excluded provisions 
have been removed and additional text added 
for clarification only. The complete text o f the 
USPAP is available from the Appraisal Foun
dation, 1029 Vermont Ave., N. W, Suite 900, 
Washington, DC 20005.

Section I—Introduction 
Preamble 
Ethics Provision 
Competency Provision 
Jurisdictional Exception 
Supplemental Standards 
Definitions

Section II—Real Property Appraisals 
Standard 1 
Standard 2

Section III—Review Appraisals 
Standard 3

SECTION I—Introduction 

Preamble

It is essential that a professional appraiser ar
rive at and communicate his or her analyses, 
opinions, and advice in a manner that will be 
meaningful to the client and will not be mis
leading in the marketplace. These Uniform 
Standards of Professional Appraisal Practice 
reflect the current standards of the appraisal 
profession.

The importance of the role of the appraiser 
places ethical obligations on those who serve 
in this capacity. These standards include ex
planatory comments and begin with an Ethics 
Provision setting forth the requirements for 
integrity, objectivity, independent judgment, 
and ethical conduct. In addition, these stan

dards include a Competency Provision which 
places an immediate responsibility on the ap
praiser prior to acceptance of an assignment. 
The standards contain binding requirements, 
as well as specific guidelines. Definitions ap
plicable to these standards are also included.

These standards deal with the procedures to 
be followed in performing an appraisal or re
view and the manner in which an appraisal or 
review is communicated. Standards 1 and 2 
relate to the development and communication 
of a real property appraisal. Standard 3 estab
lishes guidelines for reviewing an appraisal 
and reporting on that review.

These standards are for appraisers and the 
users of appraisal services. To maintain the 
highest level of professional practice, apprais
ers must observe these standards. The users of 
appraisal services should demand work per
formed in conformance with these standards.

Comment: Explanatory comments are an inte
gral part o f the Uniform Standards and should 
be viewed as extensions o f the provisions, defi
nitions, and standards rules. Comments pro
vide interpretation from the Appraisal Stan
dards Board concerning the background or 
application o f certain provisions, definitions, or 
standards rules. There are no comments for 
provisions, definitions, and standards rules that 
are axiomatic or have not yet required further 
explanation; however, additional comments 
will be developed and others supplemented or 
revised as the need arises.

Ethics Provision

Because of the fiduciary responsibilities inher
ent in professional appraisal practice, the ap
praiser must observe the highest standards of 
professional ethics. This Ethics Provision is 
divided into four sections: conduct, manage
ment, confidentiality, and record keeping.

Comment: This provision emphasizes the per
sonal obligations and responsibilities o f the in
dividual appraiser. However, it should also be 
emphasized that groups and organizations en-
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gaged in appraisal practice share the same ethi
cal obligations.

Conduct

An appraiser must perform ethically and 
competently in accordance with these stan
dards and not engage in conduct that is un
lawful, unethical, or improper. An appraiser 
who could reasonably be perceived to act as a 
disinterested third party in rendering an unbi
ased appraisal, review, or consulting service 
must perform assignments with impartiality, 
objectivity, and independence and without ac
commodation of personal interests.

Comment: An appraiser is required to avoid 
any action that could be considered misleading 
or fraudulent. In particular, it is unethical for 
an appraiser to use or communicate a mislead
ing or fraudulent report or to knowingly permit 
an employee or other person to communicate a 
misleading or fraudulent report.

The development of an appraisal, review, or 
consulting service based on a hypothetical con
dition is unethical unless: 1) the use o f the hy
pothesis is clearly disclosed; 2) the assumption 
of the hypothetical condition is clearly required 
for legal purposes, for purposes o f reasonable 
analysis, or for purposes o f comparison and 
would not be misleading; and 3) the report 
clearly describes the rationale for this assump
tion, the nature o f the hypothetical condition, 
and its effect on the result o f the appraisal, re
view or consulting service.

An individual appraiser employed by a group 
or organization which conducts itself in a man
ner that does not conform to these standards 
should take steps that are appropriate under 
the circumstances to ensure compliance with 
the standards.

Management

The acceptance of compensation that is con
tingent upon the reporting of a predetermined 
value or a direction in value that favors the 
cause of the client, the amount of the value 
estimate, the attainment of a stipulated result, 
or the occurrence of a subsequent event is 
unethical.

The payment of undisclosed fees, commis
sions, or things of value in connection with 
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the procurement of appraisal, review, or con
sulting assignments is unethical.

Comment: Disclosure o f fees, commissions, or 
things o f value connected to the procurement o f  
an assignment should appear in the certifica
tion o f a written report and in any transmittal 
letter in which conclusions are stated. In 
groups or organizations engaged in appraisal 
practice, intracompany payments to employees 
for business development are not considered to 
be unethical. Competency, rather than finan
cial incentives, should be the primary basis for 
awarding an assignment.

Advertising for or soliciting appraisal as
signments in a manner which is false, mislead
ing or exaggerated is unethical.

Comment: In groups or organizations engaged 
in appraisal practice, decisions concerning find
er or referral fees, contingent compensation, 
and advertising may not be the responsibility o f  
an individual appraiser, but for a particular 
assignment, it is the responsibility o f the indi
vidual appraiser to ascertain that there has 
been no breach o f ethics, that the appraisal is 
prepared in accordance with these standards, 
and that the report can be properly certified as 
required by Standards Rules 2-3 or 3-2.

The restriction on contingent compensation 
in the first paragraph of this section does not 
apply to consulting assignments where the ap
praiser is not acting in a disinterested manner 
and would not reasonably be perceived as per
forming a service that requires impartiality. 
This permitted contingent compensation must 
be properly disclosed in the report.

Comment: The preparer o f the written report 
of an assignment where the appraiser is not act
ing in a disinterested manner must certify that 
the compensation is contingent and must ex
plain the basis for the contingency in the re
port, certification, executive summary and in 
any transmittal letter in which conclusions are 
stated.

Confidentiality

An appraiser must protect the confidential na
ture of the appraiser-client relationship.

Comment: An appraiser must not disclose con-
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fidential factual data obtained from a client or 
the results o f an assignment prepared for a cli
ent to anyone other than: 1) the client and per
sons specifically authorized by the client; 2) 
such third parties as may be authorized by due 
process o f law; and 3) a duly authorized profes
sional peer review committee. As a corollary, it 
is unethical for a member o f a duly authorized 
professional peer review committee to disclose 
confidential information or factual data pre
sented to the committee.

Record Keeping

An appraiser must prepare written records of 
appraisal, review, and consulting assign
ments—including oral testimony and re
ports—and retain such records for a period of 
at least five (5) years after preparation or at 
least two (2) years after final disposition of 
any judicial proceeding in which testimony 
was given, whichever period expires last.

Comment: Written records o f assignments in
clude true copies o f written reports, written 
summaries o f oral testimony and reports (or a 
transcript o f testimony), all data and state
ments required by these standards, and other 
information as may be required to support the 
findings and conclusions o f the appraiser. The 
term written records also includes information 
stored on electronic, magnetic, or other media. 
Such records must be made available by the 
appraiser when required by due process o f law 
or by a duly authorized professional peer review 
committee.

Competency Provision

Prior to accepting an assignment or entering 
into an agreement to perform any assignment, 
an appraiser must properly identify the prob
lem to be addressed and have the knowledge 
and experience to complete the assignment 
competently; or alternatively: 1

1. disclose the lack of knowledge and/or ex
perience to the client before accepting the 
assignment; and

2. take all steps necessary or appropriate to 
complete the assignment competently; and

3. describe the lack of knowledge and/or ex
perience and the steps taken to complete 
the assignment competently in the report.

Comment: The background and experience of 
appraisers varies widely and a lack o f knowl
edge or experience can lead to inaccurate or 
inappropriate appraisal practice. The compe
tency provision requires an appraiser to have 
both the knowledge and the experience re
quired to perform a specific appraisal service 
competently. I f  an appraiser is offered the op
portunity to perform an appraisal service but 
lacks the necessary knowledge or experience to 
complete it competently, the appraiser must 
disclose his or her lack o f knowledge or experi
ence to the client before accepting the assign
ment and then take the necessary or appropri
ate steps to complete the appraisal service 
competently. This may be accomplished in var
ious ways including, but not limited to, person
al study by the appraiser; association with an 
appraiser reasonably believed to have the neces
sary knowledge or experience; or retention of 
others who possess the required knowledge or 
experience.

Although this provision requires an appraiser 
to identify the problem and disclose any defi
ciency in competence prior to accepting an as
signment, facts or conditions uncovered during 
the course o f an assignment could cause an ap
praiser to discover that he or she lacks the re
quired knowledge or experience to complete the 
assignment competently. A t the point o f such 
discovery, the appraiser is obligated to notify 
the client and comply with items 2 and 3 o f the 
provision.

The concept o f competency also extends to 
appraisers who are requested or required to 
travel to geographic areas wherein they have no 
recent appraisal experience. An appraiser pre
paring an appraisal in an unfamiliar location 
must spend sufficient time to understand the 
nuances o f the local market and the supply 
and demand factors relating to the specific 
property type and the location involved. Such 
understanding will not be imparted solely from 
a consideration o f specific data such as demo
graphics, costs, sales and rentals. The necessary 
understanding o f local market conditions pro
vides the bridge between a sale and a compara
ble sale or a rental and a comparable rental. I f  
an appraiser is not in a position to spend the 
necessary amount o f time in a market area to 
obtain this understanding, affiliation with a 
qualified local appraiser may be the appropri
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ate response to ensure the development o f a 
competent appraisal

Jurisdictional Exception*
If any part of these standards is contrary to 
the law or public policy of any jurisdiction, 
only that part shall be void and of no force or 
effect in that jurisdiction.

Supplemental Standards

These Uniform Standards provide the com
mon basis for all appraisal practice. Supple
mental standards applicable to appraisals pre
pared for specific purposes or property types 
may be issued by public agencies and certain 
client groups, e.g., regulatory agencies, emi
nent domain authorities, asset managers, and 
financial institutions. Appraisers and clients 
must ascertain whether any supplemental 
standards in addition to these Uniform Stan
dards apply to the assignment being 
considered.

Definitions

For the purpose of these standards, the fol
lowing definitions apply:

Appraisal: (noun) the act or process of esti
mating value; an estimate of value.

(adjective) of or pertaining to appraising and 
related functions, e.g., appraisal practice, ap
praisal services.

Appraisal practice: the work or services per
formed by appraisers, defined by three terms 
in these standards: appraisal, review, and 
consulting.

Comment: These three terms are inten
tionally generic, and not mutually exclusive. 
For example, an estimate o f value may be 
required as part o f a review or consulting 
service. The use o f other nomenclature by an 
appraiser (e.g., analysis, counseling, evalua
tion, study, submission, valuation) does not 
exempt an appraiser from adherence to these 
standards.

Cash flow analysis: a study of the anticipated

* The Departure Provision that appears in the USPAP is 
not applicable to federally related transactions.
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movement of cash into or out of an 
investment.

Client: any party for whom an appraiser per
forms a service.

Consulting: the act or process of providing in
formation, analysis of real estate data, and 
recommendations or conclusions on diversi
fied problems in real estate, other than esti
mating value.

Feasibility analysis: a study of the cost benefit 
relationship of an economic endeavor.

Investment analysis: a study that reflects the 
relationship between acquisition price and an
ticipated future benefits of a real estate 
investment.

Market analysis: a study of real estate market 
conditions for a specific type of property.

Market value: Market value is the major focus 
of most real property appraisal assignments. 
Both economic and legal definitions of market 
value have been developed and refined. A cur
rent economic definition agreed upon by 
federal financial institutions in the United 
States of America is:

The most probable price which a property should 
bring in a competitive and open market under all 
conditions requisite to a fair sale, the buyer and sell
er each acting prudently and knowledgeably, and 
assuming the price is not affected by undue stimu
lus. Implicit in this definition is the consummation 
of a sale as of a specified date and the passing of title 
from seller to buyer under conditions whereby:

1. buyer and seller are typically motivated;
2. both parties are well informed or well advised, 

and acting in what they consider their best 
interests;

3. a reasonable time is allowed for exposure in the 
open market;

4. payment is made in terms of cash in United 
States dollars or in terms of financial arrange
ments comparable thereto; and

5. the price represents the normal consideration for 
the property sold unaffected by special or cre
ative financing or sales concessions granted by 
anyone associated with the sale.

Substitution of another currency for United 
States dollars in the fourth condition is appro
priate in countries or in reports addressed to 
clients from other countries.

Persons performing appraisal services that
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may be subject to litigation are cautioned to 
seek the exact legal definition of market value 
in the jurisdiction in which the services are 
being performed.

Mass appraisal: the process of valuing a uni
verse of properties as of a given date utilizing 
standard methodology, employing common 
data, and allowing for statistical testing.

Mass appraisal model: a mathematical expres
sion of how supply and demand factors inter
act in a market.

Personal property: identifiable portable and 
tangible objects which are considered by the 
general public as being “personal,” e.g., fur
nishings, artwork, antiques, gems and jewelry, 
collectibles, machinery and equipment; all 
property that is not classified as real estate.

Real estate: an identified parcel or tract of 
land, including improvements, if any.

Real property: the interests, benefits, and 
rights inherent in the ownership of real estate.

Comment: In some jurisdictions, the terms 
“real estate” and “real property ” have the 
same legal meaning. The separate defini
tions recognize the traditional distinction be
tween the two concepts in appraisal theory.

Report: any communication, written or oral, 
of an appraisal, review, or analysis; the docu
ment that is transmitted to the client upon 
completion of an assignment.

Comment: Most reports are written and 
most clients mandate written reports. Oral 
report guidelines (see Standards Rule 2-4) 
and restrictions (see Ethics Provision: Record 
Keeping) are included to cover court testimo
ny and other oral communications o f an ap
praisal, review or consulting service.

Review: the act or process of critically study
ing a report prepared by another.

SECTION II—Real Property Appraisals 

Standard 1

In developing a real property appraisal, an ap
praiser must be aware of, understand, and 
correctly employ those recognized methods

§ H

and techniques that are necessary to produce 
a credible appraisal.

Comment: Standard 1 is directed toward the 
substantive aspects o f developing a competent 
appraisal. The requirements set forth in Stan
dards Rule 1-1, the appraisal guidelines set 
forth in Standards Rules 1-2, 1-3, 1-4, and the 
requirements set forth in Standards Rule 1-5 
mirror the appraisal process in the order of 
topics addressed and can be used by appraisers 
and the users o f appraisal services as a conve
nient checklist.

Standards Rule 1-1

In developing a real property appraisal, an ap
praiser must:

(a) be aware of, understand, and correctly 
employ those recognized methods and tech
niques that are necessary to produce a credi
ble appraisal;

Comment: Departure from this binding re
quirement is not permitted. This rule recogniz
es that the principle o f change continues to af
fect the manner in which appraisers perform 
appraisal services. Changes and developments 
in the real estate field have a substantial im
pact on the appraisal profession. Important 
changes in the cost and manner o f constructing 
and marketing commercial, industrial, and 
residential real estate and changes in the legal 
framework in which real property rights and 
interests are created, conveyed, and mortgaged 
have resulted in corresponding changes in ap
praisal theory and practice. Social change has 
also had an effect on appraisal theory and 
practice. To keep abreast o f these changes and 
developments, the appraisal profession is con
stantly reviewing and revising appraisal meth
ods and techniques and devising new methods 
and techniques to meet new circumstances. For 
this reason it is not sufficient for appraisers to 
simply maintain the skills and the knowledge 
they possess when they become appraisers. 
Each appraiser must continuously improve his 
or her skills to remain proficient in real proper
ty appraisal.

(b) not commit a substantial error of omis
sion or commission that significantly affects 
an appraisal;
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Comment: Departure from this binding re
quirement is not permitted. In performing ap
praisal services an appraiser must be certain 
that the gathering o f factual information is 
conducted in a manner that is sufficiently dili
gent to ensure that the data that would have a 
material or significant effect on the resulting 
opinions or conclusions are considered. Fur
ther, an appraiser must use sufficient care in 
analyzing such data to avoid errors that would 
significantly affect his or her opinions and 
conclusions.

(c) not render appraisal services in a careless 
or negligent manner, such as a series of errors 
that, considered individually, may not signifi
cantly affect the results of an appraisal, but 
which, when considered in the aggregate, 
would be misleading.

Comment: Departure from this binding re
quirement is not permitted. Perfection is impos
sible to attain and competence does not require 
perfection. However, an appraiser must not 
render appraisal services in a careless or negli
gent manner. This rule requires an appraiser to 
use due diligence and due care. The fact that 
the carelessness or negligence o f an appraiser 
has not caused an error that significantly af
fects his or her opinions or conclusions and 
thereby seriously harms a client or a third 
party does not excuse such carelessness or 
negligence.

Standards Rule 1-2

In developing a real property appraisal, an ap
praiser must observe the following specific ap
praisal guidelines:

(a) adequately identify the real estate, identi
fy the real property interest, consider the pur
pose and intended use of the appraisal, consid
er the extent of the data collection process, 
identify any special limiting conditions, and 
identify the effective date of the appraisal;

(b) define the value being considered; if the 
value to be estimated is market value, the ap
praiser must clearly indicate whether the esti
mate is the most probable price:

(i) in terms of cash; or
(ii) in terms of financial arrangements
equivalent to cash; or
(iii) in such other terms as may be precise

ly defined; if an estimate of value is based 
on submarket financing or financing with 
unusual conditions or incentives, the terms 
of such financing must be clearly set forth, 
their contributions to or negative influence 
on value must be described and estimated, 
and the market data supporting the valua
tion estimate must be described and 
explained;

Comment: For certain types o f appraisal as
signments in which a legal definition o f market 
value has been established and takes prece
dence, the Jurisdictional Exception may apply 
to this guideline.

I f  the concept o f reasonable exposure in the 
open market is involved, the appraiser should 
be specific as to the estimate o f marketing time 
linked to the value estimate.

(c) consider easements, restrictions, encum
brances, leases, reservations, covenants, con
tracts, declarations, special assessments, ordi
nances, or other items of a similar nature;

(d) consider whether an appraised fractional 
interest, physical segment, or partial holding 
contributes pro rata to the value of the whole;

Comment: This guideline does not require an 
appraiser to value the whole when the subject o f 
the appraisal is a fractional interest, a physical 
segment, or a partial holding. However, i f  the 
value o f the whole is not considered, the ap
praisal must clearly reflect that the value o f the 
property being appraised cannot be used to esti
mate the value o f the whole by mathematical 
extension.

(e) identify and consider the effect on value 
of any personal property, trade fixtures or in
tangible items that are not real property but 
are included in the appraisal.

Comment: This guideline requires the apprais
er to recognize the inclusion o f items that are 
not real property in an overall value estimate. 
Additional expertise in personal property or 
business appraisal may be required to allocate 
the overall value to its various components. 
Separate valuation o f such items is required 
when they are significant to the overall value.

Standards Rule 1-3

In developing a real property appraisal, an ap
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praiser must observe the following specific ap
praisal guidelines:

(a) consider the effect on use and value of the 
following factors: existing land use regula
tions, reasonably probable modifications of 
such land use regulations, economic demand, 
the physical adaptability of the real estate, 
neighborhood trends, and the highest and best 
use of the real estate;

Comment: This guideline sets forth a list o f  
factors that affect use and value. In consider
ing neighborhood trends, an appraiser must 
avoid stereotyped or biased assumptions relat
ing to race, age, color, religion, gender, or na
tional origin or an assumption that racial, eth
nic, or religious homogeneity is necessary to 
maximize value in a neighborhood. Further, an 
appraiser must avoid making an unsupported 
assumption or premise about neighborhood de
cline, effective age, and remaining life. In con
sidering highest and best use, an appraiser 
should develop the concept to the extent that is 
required for a proper solution of the appraisal 
problem being considered.

(b) recognize that land is appraised as 
though vacant and available for development 
to its highest and best use and that the ap
praisal of improvements is based on their ac
tual contribution to the site.

Comment: This guideline may be modified to 
reflect the fact that, in various legal and practi
cal situations, a site may have a contributory 
value that differs from the value as i f  vacant.

Standards Rule 1-4

In developing a real property appraisal, an ap
praiser must observe the following specific ap
praisal guidelines, when applicable:

(a) value the site by an appropriate appraisal 
method or technique;

(b) collect, verify, analyze, and reconcile:
(i) such comparable cost data as are avail
able to estimate the cost new of the im
provements (if any);
(ii) such comparable data as are available 
to estimate the difference between cost new 
and the present worth of the improvements 
(accrued depreciation);
(iii) such comparable sales data, adequate

ly identified and described, as are available 
to indicate a value conclusion;
(iv) such comparable rental data as are 
available to estimate the market rental of 
the property being appraised;
(v) such comparable operating expense 
data as are available to estimate the op
erating expenses of the property being 
appraised;
(vi) such comparable data as are available 
to estimate rates of capitalization and/or 
rates of discount.

Comment: This rule covers the three ap
proaches to value. See Standards Rule 2-2(j) 
for corresponding reporting requirements.

(c) base projections of future rent and ex
penses on reasonably clear and appropriate 
evidence;

Comment: This guideline requires an apprais
er, in developing income and expense state
ments and cash flow projections, to weigh his
torical information and trends, current market 
factors affecting such trends, and anticipated 
events such as competition from developments 
under construction.

(d) when estimating the value of a leased fee 
estate or a leasehold estate, consider and ana
lyze the effect on value, if any, of the terms 
and conditions o f  the lease(s);

(e) consider and analyze the effect on value, 
if any, of the assemblage of the various estates 
or component parts of a property and refrain 
from estimating the value of the whole solely 
by adding together the individual values of the 
various estates or component parts;

Comment: Although the value o f the whole 
may be equal to the sum of the separate estates 
or parts, it also may be greater than or less 
than the sum o f such estates or parts. There
fore, the value o f the whole must be tested by 
reference to appropriate market data and sup
ported by an appropriate analysis o f such data.

A similar procedure must be followed when 
the value of the whole has been established 
and the appraiser seeks to estimate the value 
of a part. The value of any such part must be 
tested by reference to appropriate market data 
and supported by an appropriate analysis of 
such data.
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(f) consider and analyze the effect on value, 
if any, of anticipated public or private im
provements, located on or off the site, to the 
extent that market actions reflect such antici
pated improvements as of the effective ap
praisal date;

Comment: In condemnation valuation assign
ments in certain jurisdictions, the Jurisdiction
al Exception may apply to this guideline.

(g) identify and consider the appropriate 
procedures and market information required 
to perform the appraisal, including all physi
cal, functional, and external market factors as 
they may affect the appraisal;

Comment: The appraisal may require a com
plete market analysis.

(h) appraise proposed improvements only af
ter examining and having available for future 
examination:

(i) plans, specifications, or other documen
tation sufficient to identify the scope and 
character of the proposed improvements;
(ii) evidence indicating the probable time 
of completion of the proposed improve
ments; and
(iii) reasonably clear and appropriate evi
dence supporting development costs, antici
pated earnings, occupancy projections, and 
the anticipated competition at the time of 
completion.

Comment: The evidence required to be exam
ined and maintained under this guideline may 
include such items as contractor's estimates re
lating to cost and the time required to complete 
construction, market, and feasibility studies; 
operating cost data; and the history o f recently 
completed similar developments. The appraisal 
may require a complete feasibility analysis.

(i) All pertinent information in items (a) 
through (h) above shall be used in the devel
opment of an appraisal.

Comment: See Standards Rule 2-2(k) for cor
responding reporting requirements.

Standards Rule 1-5

In developing a real property appraisal, an ap
praiser must:

(a) consider and analyze any current Agree- 
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ment of Sale, option, or listing of the property 
being appraised, if such information is avail
able to the appraiser in the normal course of 
business;

(b) consider and analyze any prior sales of 
the property being appraised that occurred 
within the following time periods:

(i) one year for one- to four-family resi
dential property; and
(ii) three years for all other property types;

Comment: The intent o f this requirement is to 
encourage the research and analysis o f prior 
sales o f the subject; the time frames cited are 
minimums.

(c) consider and reconcile the quality and 
quantity of data available and analyzed within 
the approaches used and the applicability or 
suitability of the approaches used.

Comment: Departure from this binding re
quirement is not permitted. See Standards 
Rule 2-2(k) comment for corresponding report
ing requirements.

Standard 2

In reporting the results of a real property ap
praisal an appraiser must communicate each 
analysis, opinion, and conclusion in a manner 
that is not misleading.

Comment: Standard 2 governs the form and 
content o f the report that communicates the re
sults o f an appraisal to a client and third 
parties.

Standards Rule 2-1

Each written or oral real property appraisal 
report must:

(a) clearly and accurately set forth the ap
praisal in a manner that will not be 
misleading;

Comment: Departure from this binding re
quirement is not permitted. Since most reports 
are used and relied upon by third parties, com
munications considered adequate by the ap
praiser's client may not be sufficient. An ap
praiser must take extreme care to make certain 
that his or her reports will not be misleading in 
the marketplace or to the public.
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(b) contain sufficient information to enable 
the person(s) who receive or rely on the re
port to understand it properly;

Comment: Departure from this binding re
quirement is not permitted. A failure to observe 
this rule could cause a client or other users of 
the report to make a serious error even though 
each analysis, opinion, and conclusion in the 
report is clearly and accurately stated. To 
avoid this problem and the dangers it presents 
to clients and other users o f reports, this rule 
requires an appraiser to include in each report 
sufficient information to enable the reader to 
understand it properly. All reports, both written 
and oral, must clearly and accurately present 
the analyses, opinions, and conclusions o f the 
appraiser in sufficient depth and detail to ad
dress adequately the significance o f the specific 
appraisal problem.

(c) clearly and accurately disclose any ex
traordinary assumption or limiting condition 
that directly affects the appraisal and indicate 
its impact on value.

Comment: Departure from this binding re
quirement is not permitted. Examples o f ex
traordinary assumptions or conditions might 
include items such as the execution o f a pend
ing lease agreement, atypical financing, or 
completion o f onsite or offsite improvements. In 
a written report the disclosure would be re
quired in conjunction with statements o f each 
opinion or conclusion that is affected.

Standards Rule 2-2

Each written real property appraisal report 
must:

(a) identify and describe the real estate being 
appraised;

(b) identify the real property interest being 
appraised;

Comment on (a) and (b ): These two require
ments are essential elements in any report. 
Identifying the real estate can be accomplished 
by any combination of a legal description, ad
dress, map reference, copy o f a survey or map, 
property sketch and/or photographs. A property 
sketch and photographs also provide some de
scription o f the real estate in addition to written

comments about the physical attributes o f the 
real estate. Identifying the real property rights 
being appraised requires a direct statement 
substantiated as needed by copies or summar
ies o f legal descriptions or other documents set
ting forth any encumbrances.

(c) state the purpose of the appraisal;

(d) define the value to be estimated;

(e) set forth the effective date of the appraisal 
and the date of the report;

Comment on (c), (d) and (e): These three 
requirements call for clear disclosure to the 
reader o f a report the “why, what and when ” 
surrounding the appraisal. The purpose o f the 
appraisal is used generically to include both the 
task involved and rationale for the appraisal 
Defining the value to be estimated requires 
both an appropriately referenced definition and 
any comments needed to clearly indicate to the 
reader how the definition is being applied [see 
Standards Rule l-2(b)]. The effective date of 
the appraisal establishes the context for the val
ue estimate, while the date o f the report indi
cates whether the perspective o f the appraiser 
on the market conditions as o f the effective 
date o f  the appraisal was prospective, current, 
or retrospective. Reiteration o f the date o f the 
report and the effective date o f the appraisal at 
various stages o f the report in tandem is impor
tant for the clear understanding o f the reader 
whenever market conditions on the date o f the 
report are different from market conditions on 
the effective date o f the appraisal.

(f) describe the extent of the process of col
lecting, confirming, and reporting data;

Comment: This requirement is designed to 
protect third parties whose reliance on an ap
praisal report may be affected by the extent o f  
the appraiser's investigation; i.e., the process o f  
collecting, confirming and reporting data.

(g) set forth all assumptions and limiting 
conditions that affect the analyses, opinions, 
and conclusions;

Comment: It is suggested that assumptions 
and limiting conditions be grouped together in 
an identified section o f the report.

(h) set forth the information considered, the
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appraisal procedures followed, and the rea
soning that supports the analyses, opinions, 
and conclusions;

Comment: This requirement calls for the ap
praiser to summarize the data considered and 
the procedures that were followed. Each item 
must be addressed in the depth and detail re
quired by its significance to the appraisal. The 
appraiser must be certain that sufficient infor
mation is provided so that the client, the users 
of the report, and the public will understand it 
and will not be misled or confused. The sub
stantive content o f the report, not its size, deter
mines its compliance with this specific reporting 
guideline.

(i) set forth the appraiser’s opinion of the 
highest and best use of the real estate, when 
such an opinion is necessary and appropriate;

Comment: This requirement calls for a writ
ten report to contain a statement o f the apprais
er's opinion as to the highest and best use o f the 
real estate, unless an opinion as to highest and 
best use is unnecessary, e.g., insurance valua
tion or value in use appraisals. I f  an opinion as 
to highest and best use is required, the reason
ing in support o f the opinion must also be 
included.

(j) explain and support the exclusion of any 
of the usual valuation approaches;

(k) set forth any additional information that 
may be appropriate to show compliance with, 
or clearly identify and explain permitted de
partures from, the requirements of Standard 
1 ;

Comment: This requirement calls for a writ
ten appraisal report or other written communi
cation concerning the results o f an appraisal to 
contain sufficient information to indicate that 
the appraiser complied with the requirements 
of Standard 1, including the requirements gov
erning any permitted departures from the ap
praisal guidelines. The amount o f detail re
quired will vary with the significance o f the in
formation to the appraisal.

Information considered and analyzed in 
compliance with Standards Rule 1-5 is signifi
cant information that deserves comment in any 
report. I f  such information is unobtainable, 
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comment on the efforts undertaken by the ap
praiser to obtain the information is required.

(/) include a signed certification in accord
ance with Standards Rule 2-3.

Comment: Departure from binding require
ments (a) through (l) above is not permitted.

Standards Rule 2-3

Each written real property appraisal report 
must contain a certification that is similar in 
content to the following form:

I certify that, to the best of my knowledge 
and belief:

• the statements of fact contained in this 
report are true and correct.

• the reported analyses, opinions, and con
clusions are limited only by the reported 
assumptions and limiting conditions, and 
are my personal, unbiased professional 
analyses, opinions, and conclusions.

• I have no (or the specified) present or 
prospective interest in the property that 
is the subject of this report, and I have no 
(or the specified) personal interest or 
bias with respect to the parties involved.

• my compensation is not contingent upon 
the reporting of a predetermined value or 
direction in value that favors the cause of 
the client, the amount of the value esti
mate, the attainment of a stipulated re
sult, or the occurrence of a subsequent 
event.

• my analyses, opinions, and conclusions 
were developed, and this report has been 
prepared, in conformity with the Uni
form Standards of Professional Appraisal 
Practice.

• I have (or have not) made a personal in
spection of the property that is the sub
ject of this report. (If more than one per
son signs the report, this certification 
must clearly specify which individuals 
did and which individuals did not make a 
personal inspection of the appraised 
property.)

• no one provided significant professional 
assistance to the person signing this re
port. (If there are exceptions, the name 
of each individual providing significant 
professional assistance must be stated.)
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Professional Appraisal Standards

Comment: Departure from this binding re
quirement is not permitted.

Standards Rule 2-4

To the extent that it is both possible and ap
propriate, each oral real property appraisal 
report (including expert testimony) must ad
dress the substantive matters set forth in Stan
dards Rule 2-2.

Comment: In addition to complying with the 
requirements o f Standards Rule 2-1, an ap
praiser making an oral report must use his or 
her best efforts to address each o f the substan
tive matters in Standards Rule 2-2. Testimony 
of an appraiser concerning his or her analyses, 
opinions, and conclusions is an oral report in 
which the appraiser must comply with the re
quirements o f this Standards Rule.

See Record Keeping under the Ethics Provi
sion for corresponding requirements.

Standards Rule 2-5

An appraiser who signs a real property ap
praisal report prepared by another, even un
der the label of “review appraiser”, must ac
cept full responsibility for the contents of the 
report.

Comment: Departure from this binding re
quirement is not permitted. This requirement is 
directed to the employer or supervisor signing 
the report o f an employee or subcontractor. The 
employer or supervisor signing the report is as 
responsible as the individual preparing the ap
praisal for the content and conclusions o f the 
appraisal and the report. Using a conditional 
label next to the signature o f the employer or 
supervisor or signing a form report on the line 
over the words “review appraiser” does not ex
empt that individual from adherence to these 
standards.

This requirement does not address the re
sponsibilities o f a review appraiser, the subject 
o f Standard 3.

SECTION III—Review Appraisals 

Standard 3

In reviewing an appraisal and reporting the

§ HI

results of that review, an appraiser must form 
an opinion as to the adequacy and appropri
ateness of the report being reviewed and must 
clearly disclose the nature of the review pro
cess undertaken.

Comment: The function o f reviewing an ap
praisal requires the preparation o f a separate 
report or a file memorandum by the appraiser 
performing the review setting forth the results 
o f the review process. Review appraisers go be
yond checking for a level o f completeness and 
consistency in the report under review by pro
viding comment on the content and conclusions 
of the report. They may or may not have first
hand knowledge o f the subject property or o f  
data in the report. The Competency Provision 
applies to the appraiser performing the review 
as well as the appraiser who prepared the report 
under review.

Reviewing is a distinctly different function 
from that addressed in Standards Rule 2-5. To 
avoid confusion in the marketplace between 
these two functions, review appraisers should 
not sign the report under review unless they in
tend to take the responsibility o f a cosigner.

Review appraisers must take appropriate 
steps to indicate to third parties the precise ex
tent o f the review process. A separate report or 
letter is one method. Another appropriate 
method is a form or checklist prepared and 
signed by the appraiser conducting the review 
and attached to the report under review. It is 
also possible that a stamped impression on the 
appraisal report under review, signed or ini
tialed by the reviewing appraiser, may be an 
appropriate method for separating the review 
function from the actual signing o f the report. 
To be effective, however, the stamp must briefly 
indicate the extent o f the review process and 
refer to a file memorandum that clearly out
lines the review process conducted.

The review appraiser must exercise extreme 
care in clearly distinguishing between the re
view process and the appraisal or consulting 
processes. Original work by the review apprais
er may be governed by Standard 1 rather than 
this standard. A misleading or fraudulent re
view and/or report violates the Ethics 
Provision.
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§ III Professional Appraisal Standards

Standards Rule 3-1

In reviewing an appraisal, an appraiser must:

(a) identify the report under review, the real 
estate and real property interest being ap
praised, the effective date of the opinion in the 
report under review, and the date of the 
review;

(b) identify the extent of the review process 
to be conducted;

(c) form an opinion as to the completeness of 
the report under review in light of the require
ments in these standards;

Comment: The review should be conducted in 
the context o f market conditions as o f the effec
tive date o f the opinion in the report being 
reviewed.

(d) form an opinion as to the apparent ade
quacy and relevance of the data and the pro
priety of any adjustments to the data;

(e) form an opinion as to the appropriateness 
of the appraisal methods and techniques used 
and develop the reasons for any disagreement;

(f) form an opinion as to whether the analy
ses, opinions, and conclusions in the report 
under review are appropriate and reasonable, 
and develop the reasons for any disagreement.

Comment: Departure from binding require
ments (a) through (f) above is not permitted. 
An opinion o f a different estimate o f value 
from that in the report under review may be 
expressed, provided the review appraiser:

1. satisfies the requirements o f Standard 1;
2. identifies and sets forth any additional data 

relied upon and the reasoning and basis for 
the different estimate of value; and,

3. clearly identifies and discloses all assump
tions and limitations connected with the dif
ferent estimate o f value to avoid confusion 
in the marketplace.

Standards Rule 3-2

In reporting the results of an appraisal review, 
an appraiser must:

(a) disclose the nature, extent, and detail of 
the review process undertaken;

(b) disclose the information that must be 
considered in Standards Rule 3-1 (a) and (b);

(c) set forth the opinions, reasons, and con
clusions required in Standards Rule 3-1 (c),
(d ) , (e) and (f);

(d) include all known pertinent information;

(e) include a signed certification similar in 
content to the following:

I certify that, to the best of my knowledge 
and belief:

• the facts and data reported by the review 
appraiser and used in the review process 
are true and correct.

• the analyses, opinions, and conclusions in 
this review report are limited only by the 
assumptions and limiting conditions stat
ed in this review report, and are my per
sonal, unbiased professional analyses, 
opinions and conclusions.

• I have no (or the specified) present or 
prospective interest in the property that 
is the subject of this report and I have no 
(or the specified) personal interest or 
bias with respect to the parties involved.

• my compensation is not contingent on an 
action or event resulting from the analy
ses, opinions, or conclusions in, or the 
use of, this review report.

• my analyses, opinions, and conclusions 
were developed and this review report 
was prepared in conformity with the Uni
form Standards of Professional Appraisal 
Practice.

• I did not (did) personally inspect the 
subject property of the report under 
review.

• no one provided significant professional 
assistance to the person signing this re
view report. (If there are exceptions, the 
name of each individual providing signifi
cant professional assistance must be 
stated.)

Comment: Departure from binding require
ments (a) through (e) above is not permitted.
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B a n k  H o ld in g  C o m p a n y  A c t  o f  1956
12 U S C  1841 et seq.; 7 0  S ta t. 133, P u b . L .  84-511 (M a y  9, 1956)

Section
2 Definitions
3 Acquisition of bank shares or assets
4 Interests in nonbanking organizations
5 Administration
6 [Repealed]
7 Reservation of rights to States
8 Penalties
9 Judicial review

10 Tax provisions
11 Saving provision
12 Separability of provisions

To define bank holding companies, control 
their future expansion, and require divestment 
of their nonbanking interests.

Be it enacted by the Senate and House of 
Representatives o f the United States o f Ameri
ca in Congress assembled, That this Act may 
be cited as the “Bank Holding Company Act 
of 1956.”

* * * * *

SECTION 2—Definitions (12 USC 1841)

(a) (1) Except as provided in paragraph (5) 
of this subsection, “bank holding company” 
means any company which has control over 
any bank or over any company that is or 
becomes a bank holding company by virtue 
of this Act.
(2) Any company has control over a bank 
or over any company if—

(A ) the company directly or indirectly 
or acting through one or more other per
sons owns, controls, or has power to vote 
25 per centum or more of any class of 
voting securities of the bank or company;
(B) the company controls in any man
ner the election of a majority of the direc
tors or trustees of the bank or company; 
or
(C) the Board determines, after notice 
and opportunity for hearing, that the 
company directly or indirectly exercises a

controlling influence over the manage
ment or policies of the bank or company.

(3) For the purposes of any proceeding 
under paragraph (2) (C) of this subsection, 
there is a presumption that any company 
which directly or indirectly owns, controls, 
or has power to vote less than 5 per centum 
of any class of voting securities of a given 
bank or company does not have control 
over that bank or company.
(4) In any administrative or judicial pro
ceeding under this Act, other than a pro
ceeding under paragraph (2) (C) of this 
subsection, a company may not be held to 
have had control over any given bank or 
company at any given time unless that com
pany, at the time in question, directly or 
indirectly owned, controlled, or had power 
to vote 5 per centum or more of any class of 
voting securities of the bank or company, or 
had already been found to have control in a 
proceeding under paragraph (2 )(C ).
(5) Notwithstanding any other provision 
of this subsection.

(A ) No bank and no company owning 
or controlling voting shares of a bank is a 
bank holding company by virtue of its 
ownership or control of shares in a fiduci
ary capacity, except as provided in para
graphs (2) and (3) of subsection (g) of 
this section. For the purpose of the pre
ceding sentence, bank shares shall not be 
deemed to have been acquired in a fiduci
ary capacity if the acquiring bank or 
company has sole discretionary authority 
to exercise voting rights with respect 
thereto; except that this limitation is ap
plicable in the case of a bank or company 
acquiring such shares prior to the date of 
enactment of the Bank Holding Compa
ny Act Amendments of 1970 only if the 
bank or company has the right consistent 
with its obligations under the instrument, 
agreement, or other arrangement estab
lishing the fiduciary relationship to divest 
itself of such voting rights and fails to 
exercise that right to divest within a rea
sonable period not to exceed one year af-
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§ 2 Bank Holding Company Act

ter the date of enactment of the Bank 
Holding Company Act Amendments of 
1970.
(B) No company is a bank holding com
pany by virtue of its ownership or control 
of shares acquired by it in connection 
with its underwriting of securities if such 
shares are held only for such period of 
time as will permit the sale thereof on a 
reasonable basis.
(C) No company formed for the sole 
purpose of participating in a proxy solici
tation is a bank holding company by vir
tue of its control of voting rights of 
shares acquired in the course of such 
solicitation.
(D ) No company is a bank holding 
company by virtue of its ownership or 
control of shares acquired in securing or 
collecting a debt previously contracted in 
good faith, until two years after the date 
of acquisition. The Board is authorized 
upon application by a company to ex
tend, from time to time for not more than 
one year at a time, the two-year period 
referred to herein for disposing of any 
shares acquired by a company in the reg
ular course of securing or collecting a 
debt previously contracted in good faith, 
if, in the Board’s judgment, such an ex
tension would not be detrimental to the 
public interest, but no such extension 
shall in the aggregate exceed three years.
(E) No company is a bank holding com
pany by virtue of its ownership or control 
of any State-chartered bank or trust com
pany which—

(i) is wholly owned by thrift institu
tions or savings banks; and
(ii) is restricted to accepting—

(I) deposits from thrift institutions 
or savings banks;
(II) deposits arising out of the cor
porate business of the thrift institu
tions or savings banks that own the 
bank or trust company; or
(III) deposits of public moneys.

(F) No trust company or mutual sav
ings bank which is an insured bank under 
the Federal Deposit Insurance Act is a 
bank holding company by virtue of its di
rect or indirect ownership or control of

one bank located in the same State, if (i) 
such ownership or control existed on the 
date of enactment of the Bank Holding 
Company Act Amendments of 1970 and 
is specifically authorized by applicable 
State law, and (ii) the trust company or 
mutual savings bank does not after that 
date acquire an interest in any company 
that, together with any other interest it 
holds in that company, will exceed 5 per 
centum of any class of the voting shares 
of that company, except that this limita
tion shall not be applicable to invest
ments of the trust company or mutual 
savings bank, direct and indirect, which 
are otherwise in accordance with the lim
itations applicable to national banks un
der section 5136 of the Revised Statutes 
(12 U.S.C. 24).

(6) For the purposes of this Act, any suc
cessor to a bank holding company shall be 
deemed to be a bank holding company from 
the date on which the predecessor company 
became a bank holding company.

(b) “Company” means any corporation, 
partnership, business trust, association, or 
similar organization, or any other trust unless 
by its terms it must terminate within twenty- 
five years or not later than twenty-one years 
and ten months after the death of individuals 
living on the effective date of the trust, but 
shall not include any corporation the majority 
of the shares of which are owned by the Unit
ed States or by any State. “Company covered 
in 1970” means a company which becomes a 
bank holding company as a result of the en
actment of the Bank Holding Company Act 
Amendments of 1970 and which would have 
been a bank holding company on June 30, 
1968, if those amendments had been enacted 
on that date.

(c) Bank defined.* For purposes of this 
Act—

(1) Except as provided in paragraph (2), 
the term “bank” means any of the 
following:

(A) An insured bank as defined in sec
tion 3(h) of the Federal Deposit Insur
ance Act.

*See note at the end of this section.
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Bank Holding Company Act § 2

(B) An institution organized under the 
laws of the United States, any State of the 
United States, the District of Columbia, 
any territory of the United States, Puerto 
Rico, Guam, American Samoa, or the 
Virgin Islands which both—

(i) accepts demand deposits or depos
its that the depositor may withdraw by 
check or similar means for payment to 
third parties or others; and
(ii) is engaged in the business of mak
ing commercial loans.

(2) The term “bank” does not include any 
of the following:

(A ) A foreign bank which would be a 
bank within the meaning of paragraph 
(1) solely because such bank has an in
sured or uninsured branch in the United 
States.
(B) An insured institution (as defined in 
subsection (j)).
(C) An organization that does not do 
business in the United States except as an 
incident to its activities outside the Unit
ed States.
(D ) An institution that functions solely 
in a trust or fiduciary capacity, if—

(i) all or substantially all of the de
posits of such institution are in trust 
funds and are received in a bona fide 
fiduciary capacity;
(ii) no deposits of such institution 
which are insured by the Federal De
posit Insurance Corporation are of
fered or marketed by or through an af
filiate of such institution;
(iii) such institution does not accept 
demand deposits or deposits that the 
depositor may withdraw by check or 
similar means for payment to third 
parties or others or make commercial 
loans; and
(iv) such institution does not—

(I) obtain payment or payment re
lated services from any Federal Re
serve bank, including any service 
referred to in section 11A of the 
Federal Reserve Act; or
(II) exercise discount or borrowing 
privileges pursuant to section 
19(b)(7) of the Federal Reserve 
Act.

(E) A credit union (as described in sec
tion 19(b) (1) (A ) (iv) of the Federal Re
serve Act).
(F) an institution which—

(i) engages only in credit card 
operations;
(ii) does not accept demand deposits 
or deposits that the depositor may 
withdraw by check or similar means 
for payment to third parties or others;
(iii) does not accept any savings or 
time deposit of less than $100,000;
(iv) maintains only one office that ac
cepts deposits; and
(v) does not engage in the business of 
making commerical loans.

(G ) An organization operating under 
section 25 or section 25 (a) of the Federal 
Reserve Act.
(H) an industrial loan company, indus
trial bank, or other similar institution 
which is—

(i) an institution organized under the 
laws of a State which, on March 5, 
1987, had in effect or had under con
sideration in such State’s legislature a 
statute which required or would re
quire such institution to obtain insur
ance under the Federal Deposit Insur
ance Act—

(I) which does not accept demand 
deposits that the depositor may 
withdraw by check or similar means 
for payment to third parties;
(II) which has total assets of less 
than $100,000,000; or
(III) the control of which is not ac
quired by any company after the 
date of the enactment of the Com
petitive Equality Amendments of 
1987; or

(ii) an institution which does not, di
rectly, indirectly, or through an affili
ate, engage in any activity in which it 
was not lawfully engaged as of March 
5, 1987,

except that this subparagraph shall cease 
to apply to any institution which permits 
any overdraft (including any intraday 
overdraft), or which incurs any such 
overdraft in such institution’s account at 
a Federal Reserve bank, on behalf of an
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affiliate if such overdraft is not the result 
of an inadvertent computer or accounting 
error that is beyond the control of both 
the institution and the affiliate.
(I) The Investors Fiduciary Trust Com
pany, located in Kansas City, Missouri, 
so long as such institution—

(i) engages only in trust, fiduciary, 
and agency activities in which it was 
lawfully engaged on March 5, 1987;
(ii) engages in such activities only at 
the same number of locations at which 
such activities were conducted on such 
date;
(iii) does not accept demand deposits 
other than demand deposits which are 
maintained by such institution in—

(I) a trust or fiduciary capacity;
(II) the institution’s capacity as a 
custodian or as a paying, transfer, 
shareholder servicing, securities 
clearing, escrow, or dividend dis
bursing agent; or
(III) any capacity which is inciden
tal to the trust or fiduciary activities 
of the institution;

(iv) does not engage in the business of 
making commercial loans;
(v) does not exercise discount or bor
rowing privileges pursuant to section 
19(b)(7) of the Federal Reserve Act; 
and
(vi) is not directly or indirectly con
trolled by any company other than a 
company which directly or indirectly 
controlled such institution on March 
5, 1987.

(J) A savings bank (as defined in sec
tion 3(g) of the Federal Deposit Insur
ance Act) which—

(i) is an insured bank (as defined in 
section 3(h) of such Act);
(ii) is a subsidiary of the Great West
ern Financial Corporation as a result 
of an approval in writing by the State 
bank supervisor of the State of New 
York before June 30, 1987;
(iii) meets or exceeds the investment 
requirements which an insured institu
tion must meet in order to be a quali
fied thrift lender under section 408 (o) 
of the National Housing Act; and

(iv) does not, directly, or through in
surance products such savings bank re
ceives from or provides to the Great 
Western Financial Corporation, en
gage in the sale or underwriting of in
surance,

except that this subparagraph shall cease 
to apply with respect to such savings 
bank or any successor institution if any 
deposits of any other subsidiary or affili
ate of the Great Western Financial Cor
poration which are subject to an assess
ment of an insurance premium under 
subsection (b) or (c) of section 404 of 
the National Housing Act are, directly or 
indirectly by any device whatsoever, 
transferred to or acquired by such sav
ings bank or any successor institution 
which would have the effect of materially 
reducing such premium assessments. The 
exemption provided by this subparagraph 
shall cease to apply if Great Western Fi
nancial Corporation uses such savings 
bank or any successor institution as a ve
hicle to move such Corporation from 
Federal Savings and Loan Insurance 
Corporation insurance to Federal Depo
sit Insurance Corporation insurance.

(3) The term “District bank” means any 
bank operating under the Code of Law for 
the District of Columbia.

(d) “Subsidiary”, with respect to a specified 
bank holding company, means (1) any com
pany 25 per centum or more of whose voting 
shares (excluding shares owned by the United 
States or by any company wholly owned by 
the United States) is directly or indirectly 
owned or controlled by such bank holding 
company, or is held by it with power to vote; 
(2) any company the election of a majority of 
whose directors is controlled in any manner 
by such bank holding company; or (3) any 
company with respect to the management or 
policies of which such bank holding company 
has the power, directly or indirectly, to exer
cise a controlling influence, as determined by 
the Board, after notice and opportunity for 
hearing.

(e) The term “successor” shall include any 
company which acquires directly or indirectly 
from a bank holding company shares of any
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bank, when and if the relationship between 
such company and the bank holding company 
is such that the transaction effects no substan
tial change in the control of the bank or bene
ficial ownership of such shares of such bank. 
The Board may, by regulation, further define 
the term “successor” to the extent necessary 
to prevent evasion of the purposes of this Act.

( 0  “Board” means the Board of Governors 
of the Federal Reserve System.

(g) For the purposes of this Act—
(1) shares owned or controlled by any sub
sidiary of a bank holding company shall be 
deemed to be indirectly owned or con
trolled by such bank holding company;
(2) shares held or controlled directly or in
directly by trustees for the benefit of (A) a 
company, (B) the shareholders or members 
of a company, or (C) the employees 
(whether exclusively or not) of a company, 
shall be deemed to be controlled by such 
company; and
(3) shares transferred after January 1, 
1966, by any bank holding company (or by 
any company which, but for such transfer, 
would be a bank holding company) directly 
or indirectly to any transferee that is in
debted to the transferor, or has one or more 
officers, directors, trustees, or beneficiaries 
in common with or subject to control by the 
transferor, shall be deemed to be indirectly 
owned or controlled by the transferor un
less the Board, after opportunity for hear
ing, determines that the transferor is not in 
fact capable of controlling the transferee.

(h )  (1) Except as provided by paragraph (2), 
the application of this Act and of section 
23A of the Federal Reserve Act (12 U.S.C. 
371), as amended, shall not be affected by 
the fact that a transaction takes place whol
ly or partly outside the United States or 
that a company is organized or operates 
outside the United States.
(2) Except as provided in paragraph (3), 
the prohibitions of section 4 of this Act 
shall not apply to shares of any company 
organized under the laws of a foreign coun
try (or to shares held by such company in 
any company engaged in the same general 
line of business as the investor company or

§ 2

in a business related to the business of the 
investor company) that is principally en
gaged in business outside the United States 
if such shares are held or acquired by a 
bank holding company organized under the 
laws of a foreign country that is principally 
engaged in the banking business outside the 
United States. For the purpose of this sub
section, the term “section 2 (h )(2 ) compa
ny” means any company whose shares are 
held pursuant to this paragraph.
(3) Nothing in paragraph (2) authorizes a 
section 2 (h )(2 ) company to engage in (or 
acquire or hold more than 5 percent of the 
outstanding shares of any class of voting se
curities of a company engaged in) any 
banking, securities, insurance, or other fi
nancial activities, as defined by the Board, 
in the United States. This paragraph does 
not prohibit a section 2 (h )(2 ) company 
from holding shares that were lawfully ac
quired before the date of enactment of the 
Competitive Equality Banking Act of 1987.
(4) No domestic office or subsidiary of a 
bank holding company or subsidiary there
of holding shares of a section 2 (h )(2 ) com
pany may extend credit to a domestic office 
or subsidiary of such section 2 (h )(2 ) com
pany on terms more favorable than those 
afforded similar borrowers in the United 
States.
(5) No domestic banking office or bank 
subsidiary of a bank holding company that 
controls a section 2 (h )(2 ) company may 
offer or market products or services of such 
section 2 (h )(2 ) company, or permit its 
products or services to be offered or mar
keted by or through such section 2 (h )(2 )  
company, unless such products or services 
were being so offered or marketed as of 
March 5, 1987, and then only in the same 
manner in which they were being offered or 
marketed as of that date.

(i) For purposes of this Act, the term “thrift
institution ” means—

(1) any domestic building and loan or sav
ings and loan association;
(2) any cooperative bank without capital 
stock organized and operated for mutual 
purposes and without profit;
(3) any Federal savings bank; and
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(4) any State-chartered savings bank the 
holding company of which is registered 
pursuant to section 408 of the National 
Housing Act.

(j) The term “savings association''’ or “in
sured institution" means—

(1) any Federal savings association or 
Federal savings bank;
(2) any building and loan association, sav
ings and loan association, homestead asso
ciation, or cooperative bank if such associa
tion or cooperative bank is a member of the 
Savings Association Insurance Fund; and
(3) any savings bank or cooperative bank 
which is deemed by the Director of the Of
fice of Thrift Supervision to be a savings 
association under section 10(7) of the 
Home Owners’ Loan Act.

(k) For purposes of this Act, the term “affili
ate" means any company that controls, is con
trolled by, or is under common control with 
another company.

(/) For purposes of this Act, the term “sav
ings bank holding company" means any com
pany which controls one or more qualified 
savings banks if the aggregate total assets of 
such savings banks constitute, upon formation 
of the holding company and at all times there
after, at least 70 percent of the total assets of 
such company.

(m) For purposes of this Act, the term 
“qualified savings bank"—

(1) means any savings bank (as defined in 
section 3(g) of the Federal Deposit Insur
ance Act) which was organized on or be
fore March 5, 1987; and
(2) includes any cooperative bank that is 
an insured bank (as defined in section 3(h) 
of the Federal Deposit Insurance Act) and 
any interim savings bank that is established 
to facilitate a corporate reorganization, 
or the formation of a holding company, 
involving a savings bank described in 
paragraph (1).

[12 USC 1841. As amended by acts of July 1, 1966 (80 
Stat. 236), Dec. 31, 1970 (84 Stat. 1760); Sept. 17, 1978 
(92 Stat. 623); Oct. 15, 1982 (96 Stat. 1479, 1504, 1512); 
Aug. 10, 1987 (101 Stat. 555, 557, 562, 584); and Aug. 9, 
1989 (103 Stat. 409). The date of enactment of the Bank 
Holding Company Act Amendments of 1970 referred to in 
this section is Dec. 31, 1970.
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Subsection (h) of section 101 of the Competitive Equali
ty Banking Act of 1987 (101 Stat. 554), which amended 
this section, reads as follows:

(h) 1987 am endm ent transition rule.
(1) D elay in application o f  am endm ent to certain in
stitutions. If—

(A ) on March 5, 1987, an institution was not a 
bank (as defined in section 2(c) of the Bank Hold
ing Company Act of 1956), as in effect on such 
date; and
(B) any person which had a controlling interest in 
such institution on March 5, 1987, made a public 
announcement before such date that the transfer or 
other disposition of such person’s controlling inter
est in such institution was being considered,

the institution shall not become a bank (for purposes 
of the Bank Holding Company Act of 1956) due to 
the amendment made to such section 2(c) by this sec
tion before the date on which such institution fails to 
meet any requirement of paragraph (2).
(2) Requirem ents fo r  application o f  subsection. This 
subsection shall not apply with respect to any institu
tion described in paragraph (1) unless—

(A ) the transfer or other disposition of the control
ling interest referred to in such paragraph is com
pleted, or an agreement to make such transfer or 
other disposition is in effect (or is subject only to 
final approval by the appropriate Federal and State 
regulatory agencies), before the end o f the 180-day 
period beginning on the date of the enactment of 
this title;
(B) a written notice by the person acquiring a con
trolling interest in such institution (pursuant to the 
transfer or other disposition described in subpara
graph (A ))  of such person’s intention to operate 
such institution as an institution described in section 
2 (c )(2 )(F )  of the Bank Holding Company Act of 
1956, as in effect after the enactment of this title is 
filed with the Board before the end of the 7-day 
period beginning on the later of the date of such 
transfer (or other disposition) or the date of the 
enactment of this title; and
(C) the operation of such institution as an institu
tion described in such section 2 (c )(2 )(F )  begins 
before the end of the 180-day period beginning on 
the date the transfer (or other disposition) de
scribed in subparagraph (A ) is completed.

(3) Controlling interest. For purposes of this subsec
tion, a person has a controlling interest in any institu
tion if such person controls—

(A ) such institution; or
(B) any company which controls such institution, 

as determined in accordance with the provisions of 
subsections (b) and (g) of section 2 of the Bank Hold
ing Company Act of 1956.]

SECTION 3—Acquisition of Bank 
Shares or Assets (12 USC 1842)

(a) Prior approval o f Board as necessary; ex
ceptions; subsequent approval or disposition 
upon disapproval. It shall be unlawful, except 
with the prior approval of the Board, (1) for 
any action to be taken that causes any compa
ny to become a bank holding company; (2) 
for any action to be taken that causes a bank 
to become a subsidiary of a bank holding com
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pany; (3) for any bank holding company to 
acquire direct or indirect ownership or control 
of any voting shares of any bank if, after such 
acquisition, such company will directly or in
directly own or control more than 5 per cen
tum of the voting shares of such bank; (4) for 
any bank holding company or subsidiary 
thereof, other than a bank, to acquire all or 
substantially all of the assets of a bank; or (5) 
for any bank holding company to merge or 
consolidate with any other bank holding com
pany. Notwithstanding the foregoing this 
prohibition shall not apply to (A ) shares ac
quired by a bank, (i) in good faith in a fiduci
ary capacity, except where such shares are 
held under a trust that constitutes a company 
as defined in section 2(b) and except as pro
vided in paragraphs (2) and (3) of section 
2(g), or (ii) in the regular course of securing 
or collecting a debt previously contracted in 
good faith, but any shares acquired after the 
date of enactment of this Act in securing or 
collecting any such previously contracted debt 
shall be disposed of within a period of two 
years from the date on which they were ac
quired; or (B) additional shares acquired by a 
bank holding company in a bank in which 
such bank holding company owned or con
trolled a majority of the voting shares prior to 
such acquisition. The Board is authorized 
upon application by a bank to extend, from 
time to time for not more than one year at a 
time, the two-year period referred to above for 
disposing of any shares acquired by a bank in 
the regular course of securing or collecting a 
debt previously contracted in good faith, if, in 
the Board’s judgment, such an extension 
would not be detrimental to the public inter
est, but no such extension shall in the aggre
gate exceed three years. For the purpose of 
the preceding sentence, bank shares acquired 
after the date of enactment of the Bank Hold
ing Company Act Amendments of 1970 [De
cember 31, 1970] shall not be deemed to have 
been acquired in good faith in a fiduciary ca
pacity if the acquiring bank or company has 
sole discretionary authority to exercise voting 
rights with respect thereto, but in such in
stances acquisitions may be made without pri
or approval of the Board if the Board, upon 
application filed within ninety days after the 
shares are acquired, approves retention or, if

§3

retention is disapproved, the acquiring bank 
disposes of the shares or its sole discretionary 
voting rights within two years after issuance 
of the order of disapproval.

(b) Notice and hearing requirements.
(1) Upon receiving from a company any 
application for approval under this section, 
the Board shall give notice to the Comp
troller of the Currency, if the applicant 
company or any bank the voting shares or 
assets of which are sought to be required is 
a national banking association or a District 
bank, or to the appropriate supervisory au
thority of the interested State, if the appli
cant company or any bank the voting 
shares or assets of which are sought to be 
acquired is a State bank, in order to provide 
for the submission of the views and recom
mendations of the Comptroller of the Cur
rency or the State supervisory authority, as 
the case may be. The views and recommen
dations shall be submitted within thirty cal
endar days of the date on which notice is 
given, or within ten calendar days of such 
date if the Board advises the Comptroller of 
the Currency or the State supervisory au
thority that an emergency exists requiring 
expeditious action. If the thirty-day notice 
period applies and if the Comptroller of the 
Currency or the State supervisory authority 
so notified by the Board disapproves the ap
plication in writing within this period, the 
Board shall forthwith give written notice of 
that fact to the applicant. Within three days 
after giving such notice to the applicant, the 
Board shall notify in writing the applicant 
and the disapproving authority of the date 
for commencement of a hearing by it on 
such application. Any such hearing shall be 
commenced not less than ten nor more than 
thirty days after the Board has given writ
ten notice to the applicant of the action of 
the disapproving authority. The length of 
any such hearing shall be determined by the 
Board, but it shall afford all interested par
ties a reasonable opportunity to testify at 
such hearing. At the conclusion thereof, the 
Board shall, by order, grant or deny the ap
plication on the basis of the record made at 
such hearing. In the event of the failure of 
the Board to act on any application for ap
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proval under this section within the ninety- 
one-day period which begins on the date of 
submission to the Board of the complete 
record on that application, the application 
shall be deemed to have been granted. Not
withstanding any other provision of the 
subsection, if the Board finds that it must 
act immediately on any application for ap
proval under this section in order to pre
vent the probable failure of a bank or bank 
holding company involved in a proposed 
acquisition, merger, or consolidation trans
action, the Board may dispose with the no
tice requirements of this subsection, and if 
notice is given, the Board may request that 
the views and recommendations of the 
Comptroller of the Currency or the State 
supervisory authority, as the case may be, 
be submitted immediately in any form or by 
any means acceptable to the Board. If the 
Board has found pursuant to this subsec
tion either that an emergency exists requir
ing expeditious action or that it must act 
immediately to prevent probable failure, the 
Board may grant or deny any such applica
tion without a hearing notwithstanding any 
recommended disapproval by the appropri
ate supervisory authority.
(2) If the Board receives a certification de
scribed in section 13(0 (8) (D ) of the Fed
eral Deposit Insurance Act from the appro
priate Federal or State chartering authority 
that a bank is in danger of closing, the 
Board may dispense with the notice and 
hearing requirements of paragraph (1) 
with respect to any application received by 
the Board relating to the acquisition of such 
bank, the bank holding company which 
controls such bank, or any other affiliated 
bank.

(c) Factors for consideration by Board. (1) 
The Board shall not approve—

(A ) any acquisition or merger or consol
idation under this section which would 
result in a monopoly, or which would be 
in furtherance of any combination or 
conspiracy to monopolize or to attempt 
to monopolize the business of banking in 
any part of the United States, or
(B) any other proposed acquisition or 
merger or consolidation under this sec

tion whose effect in any section of the 
country may be substantially to lessen 
competition, or to tend to create a mo
nopoly, or which in any other manner 
would be in restraint of trade, unless it 
finds that the anticompetitive effects of 
the proposed transactions are clearly out
weighed in the public interest by the 
probable effect of the transaction in meet
ing the convenience and needs of the 
community to be served.

(2) In every case, the Board shall take into 
consideration the financial and managerial 
resources and future prospects of the com
pany or companies and the banks con
cerned, and the convenience and needs of 
the community to be served.
(3) The Board shall disapprove any appli
cation under this section by any company 
if—

(A ) the company fails to provide the 
Board with adequate assurances that the 
company will make available to the 
Board such information on the opera
tions or activities of the company, and 
any affiliate of the company, as the Board 
determines to be appropriate to deter
mine and enforce compliance with this 
Act; or
(B) in the case of an application involv
ing a foreign bank, the foreign bank is 
not subject to comprehensive supervision 
or regulation on a consolidated basis by 
the appropriate authorities in the bank’s 
home country.

(4) Notwithstanding any other provision 
of law, the Board shall not follow any prac
tice or policy in the consideration of any 
application for the formation of a one-bank 
holding company if following such practice 
or policy would result in the rejection of 
such application solely because the transac
tion to form such one-bank holding compa
ny involves a bank stock loan which is for a 
period of not more than twenty-five years. 
The previous sentence shall not be con
strued to prohibit the Board from rejecting 
any application solely because the other 
financial arrangements are considered un
satisfactory. The Board shall consider 
transactions involving bank stock loans for 
the formation of a one-bank holding com-
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pany having a maturity of twelve years or 
more on a case by case basis and no such 
transaction shall be approved if the Board 
believes the safety or soundness of the bank 
may be jeopardized.
(5) Consideration of the managerial re
sources of a company or bank under para
graph (2) shall include consideration of the 
competence, experience, and integrity of the 
officers, directors, and principal sharehold
ers of the company or bank.

(d) Acquisitions in other states. Notwith
standing any other provision of this section, 
no application (except an application filed as 
a result of a transaction authorized under sec
tion 13(f) of the Federal Deposit Insurance 
Act) shall be approved under this section 
which will permit any bank holding company 
or any subsidiary thereof to acquire, directly 
or indirectly, any voting shares of, interest in, 
or all or substantially all of the assets of any 
additional bank located outside of the State in 
which the operations of such bank holding 
company’s banking subsidiaries were princi
pally conducted on the effective date of this 
amendment [July 1, 1966] or the date on 
which such company became a bank holding 
company, whichever is later, unless the acqui
sition of such shares or assets of a State bank 
by an out-of-State bank holding company is 
specifically authorized by the statute laws of 
the State in which such bank is located, by 
language to that effect and not merely by im
plication. For the purposes of this section, the 
State in which the operations of a bank hold
ing company’s subsidiaries are principally 
conducted is that State in which total deposits 
of all such banking subsidiaries are largest.

(e) Insured bank. Every bank that is a hold
ing company and every bank that is a 
subsidiary of such a company shall become 
and remain an insured depository institution 
as defined in section 3 of the Federal Deposit 
Insurance Act. This subsection does not apply 
to a bank described in the last sentence of sec
tion 2(c).

(f) Savings bank subsidiaries o f bank holding 
companies.

(1) Notwithstanding any other provision 
of this Act (other than paragraphs (2) and

(3 )), any qualified savings bank which is a 
subsidiary of a bank holding company may 
engage, directly or through a subsidiary, in 
any activity in which such savings bank 
may engage (as a State chartered savings 
bank) pursuant to express, incidental, or 
implied powers under any statute or regula
tion, or under any judicial interpretation of 
any law, of the State in which such savings 
bank is located.
(2) Except as provided in paragraph (3), 
any insurance activities of any qualified sav
ings bank which is a subsidiary of a bank 
holding company shall be limited to insur
ance activities allowed under section 
4 (c )(8 ).
(3) Any qualified savings bank permitted, 
as of March 5, 1987, to engage in the sale or 
underwriting of savings bank life insurance 
may sell or underwrite such insurance after 
such savings bank is a subsidiary of a bank 
holding company if—

(A) the savings bank is located in the 
State of Connecticut, Massachusetts, or 
New York;
(B) such activity is expressly authorized 
by the law of the State in which such sav
ings bank is located;
(C) the savings bank retains its charac
ter as a savings bank;
(D )  such activity is carried out by the 
savings bank directly and not by—

(i) any subsidiary or affiliate of the 
savings bank; or
(ii) the bank holding company which 
controls such savings bank;

(E) such activity is carried out by the 
savings bank in accordance with any resi
dency or employment limitations set 
forth in the savings bank life insurance 
statute in effect on March 5, 1987, in the 
State in which such bank is located; and
(F) such activity is otherwise carried 
out in the same manner as savings bank 
life insurance activity is carried out in the 
State in which such bank is located by 
savings banks which are not subsidiaries 
of any bank holding company registered 
under this Act.

(4) If any company which is not a savings 
bank or a savings bank holding company 
acquires control of a qualified savings bank,
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such savings bank shall cease to engage in 
any activity authorized under paragraph
(1) or (3) before the end of the 2-year peri
od beginning on the date such company ac
quires control, unless such activity is other
wise authorized pursuant to this Act.
(5) For the sole purpose of determining 
whether a qualified savings bank may con
tinue to sell and underwrite savings bank 
life insurance in accordance with this sub
section after control of such savings bank is 
acquired by a bank holding company, the 
assets of any other bank affiliated with, or 
under contract to affiliate with, such sav
ings bank as of March 5, 1987, shall be 
treated as assets of the savings bank in de
termining whether such bank holding com
pany is a savings bank holding company.

(g) Mutual bank holding company. (1) 
Notwithstanding any provision of Federal 
law other than this Act, a savings bank or 
cooperative bank operating in mutual form 
may reorganize so as to form a holding 
company.
(2) A corporation organized as a holding 
company under this subsection shall be reg
ulated on the same terms and be subject to 
the same limitations as any other holding 
company which controls a savings bank.

[12 USC 1842. As amended by acts of July 1, 1966 (80 
Stat. 237); Dec. 31, 1970 (84 Stat. 1763); Nov. 16, 1977 
(91 Stat. 1389); March 31, 1980 (94 Stat. 190); Oct. 15, 
1982 (96 Stat. 1479, 1488, 1512); Aug. 10, 1987 (101 Stat. 
561, 579, 628, 635); Aug. 9, 1989 (103 Stat. 409); and Dec. 
19, 1991 (105 Stat. 2290, 2298).]

SECTION 4— Interests in Nonbanking 
Organizations (12 USC 1843)

(a) Ownership or control o f any company not 
a bank; engagement in activities other than 
banking. Except as otherwise provided in this 
Act, no bank holding company shall—

(1) after the date of enactment of this Act 
acquire direct or indirect ownership or con
trol of any voting shares of any company 
which is not a bank, or
(2) after two years from the date as of 
which it becomes a bank holding company, 
or in the case of a company which has been 
continuously affiliated since May 15, 1955,

with a company which was registered under 
the Investment Company Act of 1940, prior 
to May 15, 1955, in such a manner as to 
constitute an affiliated company within the 
meaning of that Act, after December 31, 
1978, or in the case of any company which 
becomes, as a result of the enactment of the 
Bank Holding Company Act Amendments 
of 1970, a bank holding company on the 
date of such enactment, after December 31, 
1980, retain direct or indirect ownership or 
control of any voting shares of any compa
ny which is not a bank or bank holding 
company or engage in any activities other 
than (A ) those of banking or of managing 
or controlling banks and other subsidiaries 
authorized under this Act or of furnishing 
services to or performing services for its 
subsidiaries, and (B) those permitted under 
paragraph (8) of subsection (c) of this sec
tion subject to all the conditions specified in 
such paragraph or in any order or regula
tion issued by the Board under such para
graph: Provided, That a company covered 
in 1970 may also engage in those activities 
in which directly or through a subsidiary 
(i) it was lawfully engaged on June 30, 
1968 (or on a date subsequent to June 30, 
1968 in the case of activities carried on as 
the result of the acquisition by such compa
ny or subsidiary, pursuant to a binding 
written contract entered into on or before 
June 30, 1968, of another company engaged 
in such activities at the time of the acquisi
tion), and (ii) it has been continuously 
engaged since June 30, 1968 (or such subse
quent date). The Board by order, after op
portunity for hearing, may terminate the 
authority conferred by the preceding provi
so on any company to engage directly or 
through a subsidiary in an activity other
wise permitted by that proviso if it deter
mines, having due regard to the purposes of 
this Act, that such action is necessary to 
prevent undue concentration of resources, 
decreased or unfair competition, conflicts of 
interest, or unsound banking practices; and 
in the case of any such company controlling 
a bank having bank assets in excess of 
$60,000,000 on or after the date of enact
ment of the Bank Holding Company Act 
Amendments of 1970 the Board shall deter-
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mine, within two years after such date (or, 
if later, within two years after the date on 
which the bank assets first exceed 
$60,000,000), whether the authority con
ferred by the preceding proviso with respect 
to such company should be terminated as 
provided in this sentence. Nothing in this 
paragraph shall be construed to authorize 
any bank holding company referred to in 
the preceding proviso, or any subsidiary 
thereof, to engage in activities authorized 
by that proviso through the acquisition, 
pursuant to a contract entered into after 
June 30, 1968, of any interest in or the as
sets of a going concern engaged in such ac
tivities. Any company which is authorized 
to engage in any activity pursuant to the 
preceding proviso or subsection (d) of this 
section but, as a result of action of the 
Board, is required to terminate such activi
ty may (notwithstanding any otherwise ap
plicable time limit prescribed in this para
graph) retain the ownership or control of 
shares in any company carrying on such ac
tivity for a period of ten years from the date 
on which its authority was so terminated by 
the Board.

The Board is authorized, upon application by 
a bank holding company, to extend the two- 
year period referred to in paragraph (2) 
above from time to time as to such bank hold
ing company for not more than one year at a 
time, if, in its judgment, such an extension 
would not be detrimental to the public inter
est, but no such extensions shall in the aggre
gate exceed three years. Notwithstanding any 
other provision of this Act, the period ending 
December 31, 1980, referred to in paragraph 
(2) above, may be extended by the Board of 
Governors to December 31, 1984, but only for 
the divestiture by a bank holding company of 
real estate or interests in real estate lawfully 
acquired for investment or development. In 
making its decision whether to grant such ex
tension, the Board shall consider whether the 
company has made a good faith effort to di
vest such interests and whether such extension 
is necessary to avert substantial loss to the 
company. Notwithstanding any other provi
sion of this paragraph, if any company that 
became a bank holding company as a result of 
the enactment of the Competitive Equality

§4

Amendments of 1987 acquired, between 
March 5, 1987, and the date of the enactment 
of such Amendments, an institution that be
came a bank as a result of the enactment of 
such Amendments, that company shall, upon 
the enactment of such Amendments, immedi
ately come into compliance with the require
ments of this Act.

(b) Statement purporting to represent shares 
of any company except a bank or bank holding 
company. After two years from the date of 
enactment of this Act, no certificate evidenc
ing shares of any bank holding company shall 
bear any statement purporting to represent 
shares of any other company except a bank or 
a bank holding company, nor shall the owner
ship, sale, or transfer of shares of any bank 
holding company be conditioned in any man
ner whatsoever upon the ownership, sale, or 
transfer of shares of any other company ex
cept a bank or a bank holding company.

(c) Exemptions. The prohibitions in this sec
tion shall not apply to (i) any company that 
was on January 4, 1977, both a bank holding 
company and a labor, agricultural, or horti
cultural organization exempt from taxation 
under section 501 of the Internal Revenue 
Code of 1954, or to any labor, agricultural, or 
horticultural organization to which all or sub
stantially all of the assets of such company are 
hereafter transferred, or (ii) a company cov
ered in 1970 more than 85 per centum of the 
voting stock of which was collectively owned 
on June 30, 1968, and continuously thereafter, 
directly or indirectly, by or for members of 
the same family, or their spouses, who are lin
eal descendants of common ancestors: and 
such prohibitions shall not, with respect to 
any other bank holding company, apply to—

(1) shares of any company engaged or to 
be engaged solely in one or more of the fol
lowing activities; (A ) holding or operating 
properties used wholly or substantially by 
any banking subsidiary of such bank hold
ing company in the operations of such 
banking subsidiary or acquired for such fu
ture use: or (B) conducting a safe deposit 
business: or (C) furnishing services to or 
performing services for such bank holding 
company or its banking subsidiaries: or
(D ) liquidating assets acquired from such
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bank holding company or its banking sub
sidiaries or acquired from any other source 
prior to May 9, 1956, or the date on which 
such company became a bank holding com
pany, whichever is later;
(2) shares acquired by a bank holding 
company or any of its subsidiaries in satis
faction of a debt previously contracted in 
good faith, but such shares shall be dis
posed of within a period of two years from 
the date on which they were acquired, ex
cept that the Board is authorized upon ap
plication by such bank holding company to 
extend such period of two years from time 
to time as to such holding company for not 
more than one year at a time if, in its judg
ment, such an extension would not be detri
mental to the public interest, but no such 
extensions shall extend beyond a date five 
years after the date on which such shares 
were acquired;
(3) shares acquired by such bank holding 
company from any of its subsidiaries which 
subsidiary has been requested to dispose of 
such shares by any Federal or State authori
ty having statutory power to examine such 
subsidiary, but such bank holding company 
shall dispose of such shares within a period 
of two years from the date on which they 
were acquired;
(4) shares held or acquired by a bank in 
good faith in a fiduciary capacity, except 
where such shares are held under a trust 
that constitutes a company as defined in 
section 2(b) and except as provided in par
agraph (2) and (3) of section 2(g);
(5) shares which are of the kinds and 
amounts eligible for investment by national 
banking associations under the provisions 
of section 5136 of the Revised Statutes;
(6) shares of any company which do not 
include more than 5 per centum of the out
standing voting shares of such company;
(7) shares of an investment company 
which is not a bank holding company and 
which is not engaged in any business other 
than investing in securities, which securities 
do not include more than 5 per centum of 
the outstanding voting shares of any 
company;
(8) shares of any company the activities of 
which the Board after due notice and op

portunity for hearing has determined (by 
order or regulation) to be so closely related 
to banking or managing or controlling 
banks as to be a proper incident thereto, but 
for purposes of this subsection it is not 
closely related to banking or managing or 
controlling banks for a bank holding com
pany to provide insurance as a principal, 
agent, or broker except (A ) where the in
surance is limited to assuring repayment of 
the outstanding balance due on a specific 
extension of credit by a bank holding com
pany or its subsidiary in the event of the 
death, disability, or involuntary unemploy
ment of the debtor; (B) in the case of a 
finance company which is a subsidiary of a 
bank holding company, where the insur
ance is also limited to assuring repayment 
of the outstanding balance on an extension 
of credit in the event of loss or damage to 
any property used as collateral on such ex
tension of credit and, during the period be
ginning on the date of the enactment of this 
subparagraph and ending on December 31, 
1982, such extension of credit is not more 
than $10,000 ($25,000 in the case of an ex
tension of credit which is made to finance 
the purchase of a residential manufactured 
home and which is secured by such residen
tial manufactured home) and for any given 
year after 1982, such extension of credit is 
not more than an amount equal to $10,000 
($25,000 in the case of an extension of cred
it which is made to finance the purchase of 
a residential manufactured home and which 
is secured by such residential manufactured 
home) increased by the percentage increase 
in the Consumer Price Index for Urban 
Wage Earners and Clerical Workers pub
lished monthly by the Bureau of Labor Sta
tistics for the period beginning on January 
1, 1982, and ending on December 31 of the 
year preceding the year in which such ex
tension of credit is made; (C) any insur
ance agency activity in a place that (i) has 
a population not exceeding five thousand 
(as shown by the last preceding decennial 
census), or (ii) the bank holding company, 
after notice and opportunity for a hearing, 
demonstrates has inadequate insurance 
agency facilities; (D ) any insurance agency 
activity which was engaged in by the bank
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holding company or any of its subsidiaries 
on May 1, 1982, or which the Board ap
proved for such company or any of its sub
sidiaries on or before May 1, 1982, includ
ing (i) sales of insurance at new locations 
of the same bank holding company or the 
same subsidiary or subsidiaries with respect 
to which insurance was sold on May 1, 
1982, or approved to be sold on or before 
May 1, 1982, if such new locations are con
fined to the State in which the principal 
place of business of the bank holding com
pany is located, any State or States immedi
ately adjacent to suchState, and any State 
or States in which insurance activities were 
conducted by the bank holding company or 
any of its subsidiaries on May 1, 1982, or 
were approved to be conducted by the bank 
holding company or any of its subsidiaries 
on or before May 1, 1982, and (ii) sales of 
insurance coverages which may become 
available after May 1, 1982, so long as those 
coverages insure against the same types of 
risks as, or are otherwise functionally 
equivalent to, coverages sold on May 1, 
1982, or approved to be sold on or before 
May 1, 1982 (for purposes of this sub- 
paragraph, activities engaged in or ap
proved by the Board on May 1, 1982, shall 
include activities carried on subsequent to 
that date as the result of an application to 
engage in such activities pending on May 1, 
1982, and approved subsequent to that date 
or of the acquisition by such company pur
suant to a binding written contract entered 
into on or before May 1, 1982, of another 
company engaged in such activities at the 
time of the acquisition); (E) any insurance 
activity where the activity is limited solely 
to supervising on behalf of insurance under
writers the activities of retail insurance 
agents who sell (i) fidelity insurance and 
property and casualty insurance on the real 
and personal property used in the opera
tions of the bank holding company or any 
of its subsidiaries, and (ii) group insurance 
that protects the employees of the bank 
holding company or any of its subsidiaries;
(F) any insurance agency activity engaged 
in by a bank holding company, or any of its 
subsidiaries, which bank holding company 
has total assets of $50,000,000 or less: Pro

vided, however, That such a bank holding 
company and its subsidiaries may not en
gage in the sale of life insurance or annui
ties except as provided in subparagraph 
(A ), (B), or (C); or (G) where the activi
ty is performed, or shares of the company 
involved are owned, directly or indirectly, 
by a bank holding company which is regis
tered with the Board of Governors of the 
Federal Reserve System and which, prior to 
January 1, 1971, was engaged, directly or 
indirectly, in insurance agency activities as 
a consequence of approval by the Board pri
or to January 1, 1971. In determining 
whether a particular activity is a proper in
cident to banking or managing or control
ling banks the Board shall consider whether 
its performance by an affiliate of a holding 
company can reasonably be expected to 
produce benefits to the public, such as 
greater convenience, increased competition, 
or gains in efficiency, that outweigh possible 
adverse effects, such as undue concentra
tion of resources, decreased or unfair com
petition, conflicts of interests, or unsound 
banking practices. In orders and regulations 
under this subsection, the Board may differ
entiate between activities commenced de 
novo and activities commenced by the ac
quisition, in whole or in part, of a going 
concern. Notwithstanding any other provi
sion of this Act, if the Board finds that an 
emergency exists which requires the Board 
to act immediately on any application un
der this subsection involving a thrift institu
tion, and the primary Federal regulator of 
such institution concurs in such finding, the 
Board may dispense with the notice and 
hearing requirement of this subsection and 
the Board may approve or deny any such 
application without notice or hearing. If an 
application is filed under this paragraph in 
connection with an application to make an 
acquisition pursuant to section 13(f) of the 
Federal Deposit Insurance Act, the Board 
may dispense with the notice and hearing 
requirement of this paragraph and the 
Board may approve or deny the application 
under this paragraph without notice or 
hearing. If an application described in the 
preceding sentence is approved, the Board 
shall publish in the Federal Register, not

71

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



§4 Bank Holding Company Act

later than 7 days after such approval is 
granted, the order approving the applica
tion and a description of the nonbanking 
activities involved in the acquisition;
(9) shares held or activities conducted by 
any company organized under the laws of a 
foreign country the greater part of whose 
business is conducted outside the United 
States, if the Board by regulation or order 
determines that, under the circumstances 
and subject to the conditions set forth in the 
regulation or order, the exemption would 
not be substantially at variance with the 
purposes of this Act and would be in the 
public interest;
(10) shares lawfully acquired and owned 
prior to May 9, 1956, by a bank which is a 
bank holding company, or by any of its 
wholly owned subsidiaries;
(11) shares owned directly or indirectly by 
a company covered in 1970 in a company 
which does not engage in any activities oth
er than those in which the bank holding 
company, or its subsidiaries, may engage by 
virtue of this section, but nothing in this 
paragraph authorizes any bank holding 
company, or subsidiary thereof, to acquire 
any interest in or the assets of any going 
concern (except pursuant to a binding writ
ten contract entered into before June 30, 
1968, or pursuant to another provision of 
this Act) other than one which was a sub
sidiary on June 30, 1968;

(12) shares retained or acquired, or activi
ties engaged in, by any company which be
comes, as a result of the enactment of the 
Bank Holding Company Act Amendments 
of 1970, a bank holding company on the 
date of such enactment, or by any subsidi
ary thereof, if such company—

(A ) within the applicable time limits 
prescribed in subsection (a )(2 ) of this 
section (i) ceases to be a bank holding 
company, or (ii) ceases to retain direct 
or indirect ownership or control of those 
shares and to engage in those activities 
not authorized under this section; and
(B) complies with such other conditions 
as the Board may by regulation or order 
prescribe;

(13) shares of, or activities conducted by,

any company which does no business in the 
United States except as an incident to its 
international or foreign business, if the 
Board by regulation or order determines 
that, under the circumstances and subject 
to the conditions set forth in the regulation 
or order, the exemption would not be sub
stantially at variance with the purposes of 
this Act and would be in the public interest; 
or

(14) shares of any company which is an 
export trading company whose acquisition 
(including each acquisition of shares) or 
formation by a bank holding company has 
not been disapproved by the Board pursu
ant to this paragraph, except that such in
vestments, whether direct or indirect, in 
such shares shall not exceed 5 per centum 
of the bank holding company’s consolidated 
capital and surplus.

(A )(i)  No bank holding company shall 
invest in an export trading company 
under this paragraph unless the Board 
has been given sixty days’ prior written 
notice of such proposed investment 
and within such period has not issued 
a notice disapproving the proposed in
vestment or extending for up to anoth
er thirty days the period during which 
such disapproval may be issued.
(ii) The period for disapproval may 
be extended for such additional thirty- 
day period only if the Board deter
mines that a bank holding company 
proposing to invest in an export trad
ing company has not furnished all the 
information required to be submitted 
or that in the Board’s judgment any 
material information submitted is sub
stantially inaccurate.
(iii) The notice required to be filed by 
a bank holding company shall contain 
such relevant information as the Board 
shall require by regulation or by specif
ic request in connection with any par
ticular notice.
(iv) The Board may disapprove any 
proposed investment only if—

(I) such disapproval is necessary to 
prevent unsafe or unsound banking 
practices, undue concentration of re-
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sources, decreased or unfair compe
tition, or conflicts of interest;
(II) the Board finds that such in
vestment would affect the financial 
or managerial resources of a bank 
holding company to an extent which 
is likely to have a materially adverse 
effect on the safety and soundness of 
any subsidiary bank of such bank 
holding company, or
(III) the bank hoding company 
fails to furnish the information re
quired under clause (iii).

(v) The Board may not disapprove 
any proposed investment solely on the 
basis of the anticipated or proposed 
asset-to-equity ratio of the export trad
ing company with respect to which 
such investment is proposed, unless the 
anticipated or proposed annual aver
age asset-to-equity ratio is greater than 
20-to-l.
(vi) Within three days after a decision 
to disapprove an investment, the 
Board shall notify the bank holding 
company in writing of the disapproval 
and shall provide a written statement 
of the basis for the disapproval.
(vii) A proposed investment may be 
made prior to the expiration of the dis
approval period if the Board issues 
written notice of its intent not to disap
prove the investment.

(B )(i)  The total amount of extensions 
of credit by a bank holding company 
which invests in an export trading 
company, when combined with all 
such extensions of credit by all the sub
sidiaries of such bank holding compa
ny, to an export trading company shall 
not exceed at any one time 10 per cen
tum of the bank holding company’s 
consolidated capital and surplus. For 
purposes of the preceding sentence, an 
extension of credit shall not be deemed 
to include any amount invested by a 
bank holding company in the shares of 
an export trading company.
(ii) No provision of any other Federal 
law in effect on October 1, 1982, relat
ing specifically to collateral require

ments shall apply with respect to any 
such extension of credit.
(iii) No bank holding company or 
subsidiary of such company which in
vests in an export trading company 
may extend credit to such export trad
ing company or to customers of such 
export trading company on terms 
more favorable than those afforded 
similar borrowers in similar circum
stances, and such extension of credit 
shall not involve more than the normal 
risk of repayment or present other un
favorable features.

(C) For purposes of this paragraph, an 
export trading company—

(i) may engage in or hold shares of a 
company engaged in the business of 
underwriting, selling, or distributing 
securities in the United States only to 
the extent that any bank holding com
pany which invests in such export 
trading company may do so under ap
plicable Federal and State banking 
laws and regulations; and
(ii) may not engage in agricultural 
production activities or in manufactur
ing, except for such incidental product 
modification including repackaging, 
reassembling or extracting byproducts, 
as is necessary to enable United States 
goods or services to conform with re
quirements of a foreign country and to 
facilitate their sale in foreign countries.

(D ) A bank holding company which in
vests in an export trading company may 
be required, by the Board, to terminate 
its investment or may be made subject to 
such limitations or conditions as may be 
imposed by the Board, if the Board deter
mines that the export trading company 
has taken positions in commodities or 
commodity contracts, in securities, or in 
foreign exchange, other than as may be 
necessary in the course of the export 
trading company’s business operations.
(E) Notwithstanding any other provi
sion of law, an Edge Act corporation, or
ganized under section 25(a) of the Fed
eral Reserve Act (12 U.S.C. 611-631), 
which is a subsidiary of a bank holding
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company, or an agreement corporation, 
operating subject to section 25 of the 
Federal Reserve Act (12 U.S.C. 
601-604(a )), which is a subsidiary of a 
bank holding company, may invest di
rectly and indirectly in the aggregate up 
to 5 per centum of its consolidated capi
tal and surplus (25 per centum in the 
case of a corporation not engaged in 
banking) in the voting stock or other evi
dences of ownership in one or more ex
port trading companies.
(F) For purposes of this paragraph—

(i) the term “export trading compa
ny” means a company which does 
business under the laws of the United 
States or any State, which is exclusive
ly engaged in activities related to inter
national trade, and which is organized 
and operated principally for purposes 
of exporting goods or services pro
duced in the United States or for pur
poses of facilitating the exportation of 
goods or services produced in the 
United States by unaffiliated persons 
by providing one or more export trade 
services.
(ii) the term “export trade services” 
includes, but is not limited to, consult
ing, international market research, ad
vertising, marketing, insurance (other 
than acting as principal, agent or bro
ker in the sale of insurance on risks 
resident or located, or activities per
formed, in the United States, except 
for insurance covering the transporta
tion of cargo from any point of origin 
in the United States to a point of final 
destination outside the United States), 
product research and design, legal 
assistance, transportation, including 
trade documentation and freight 
forwarding, communication and pro
cessing of foreign orders to and for ex
porters and foreign purchasers, ware
housing, foreign exchange, financing, 
and taking title to goods, when provid
ed in order to facilitate the export of 
goods or services produced in the 
United States;
(iii) the term “bank holding compa

ny” shall include a bank which (I) is 
organized solely to do business with 
other banks and their officers, direc
tors, or employees; (II) is owned pri
marily by the banks with which it does 
business; and (III) does not do busi
ness with the general public. No such 
other bank, owning stock in a bank de
scribed in this clause that invests in an 
export trading company, shall extend 
credit to an export trading company in 
an amount exceeding at any one time 
10 per centum of such other bank’s 
capital and surplus; and
(iv) the term “extension of credit” 
shall have the same meaning given 
such term in the fourth paragraph of 
section 23A of the Federal Reserve 
Act.

(G )(i)  For purposes of determining 
whether an export trading company is 
operated principally for the purposes 
described in subparagraph (F) ( i)—

(I) the operations of such company 
during the 2-year period beginning 
on the date such company com
mences operations shall not be taken 
into account in making any such de
termination; and
(II) not less than 4 consecutive 
years of operations of such company 
(not including any portion of the pe
riod referred to in subclause (I))  
shall be taken into account in mak
ing any such determination.

(ii) A company shall not be treated as 
operated principally for the purposes 
described in subparagraph (F )(i)  un
less—

(I) the revenues of such company 
from the export, or facilitating the 
export, of goods or services pro
duced in the United States exceed 
the revenues of such company from 
the import, or facilitating the im
port, into the United States of goods 
or services produced outside the 
United States; and
(II) at least  ̂ of such company’s 
total revenues are revenues from the 
export, or facilitating the export, of 
goods or services produced in the
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United States by persons not affiliat
ed with such company.

(H )(i)  The Board may not prescribe 
by regulation any maximum dollar 
amount limitation on the value of 
goods which an export trading compa
ny may maintain in inventory at any 
time.
(ii) Notwithstanding clause (i), the 
Board may issue an order establishing 
a maximum dollar amount limitation 
on the value of goods which a particu
lar export trading company may main
tain in inventory at any time (after 
such company has been operating for a 
reasonable period of time) if the Board 
finds that, under the facts and circum
stances, such limitation is necessary to 
prevent risks that would affect the fi
nancial or managerial resources of an 
investor bank holding company to an 
extent which would be likely to have a 
materially adverse effect on the safety 
and soundness of any subsidiary bank 
of such bank holding company.

In the event of the failure of the Board to 
act on any application for an order under 
paragraph (8) of this subsection within the 
ninety-one-day period which begins on the 
date of submission to the Board of the com
plete record on that application, the appli
cation shall be deemed to have been grant
ed. The Board shall include in its annual 
report to the Congress a description and a 
statement of the reasons for approval of 
each activity approved by it by order or reg
ulation under such paragraph during the 
period covered by the report.

(d) Hardship exemption o f company control
ling one bank prior to July 1, 1968. To the 
extent that such action would not be substan
tially at variance with the purposes of this Act 
and subject to such conditions as it considers 
necessary to protect the public interest, the 
Board by order, after opportunity for hearing, 
may grant exemptions from the provisions of 
this section to any bank holding company 
which controlled one bank prior to July 1, 
1968, and has not thereafter acquired the con
trol of any other bank in order (1) to avoid 
disrupting business relationships that have ex

§4

isted over a long period of years without ad
versely affecting the banks or communities in
volved, or (2) to avoid forced sales of small 
locally owned banks to purchasers not simi
larly representative of community interests, or
(3) to allow retention of banks that are so 
small in relation to the holding company’s to
tal interests and so small in relation to the 
banking market to be served as to minimize 
the likelihood that the bank’s powers to grant 
or deny credit may be influenced by a desire 
to further the holding company’s other 
interests.

(e) Divestiture o f nonexempt shares. With re
spect to shares which were not subject to the 
prohibitions of this section as originally enact
ed by reason of any exemption with respect 
thereto but which were made subject to such 
prohibitions by the subsequent repeal of such 
exemption, no bank holding company shall re
tain direct or indirect ownership or control of 
such shares after five years from the date of 
the repeal of such exemption, except as pro
vided in paragraph (2) of subsection (a). Any 
bank holding company subject to such five- 
year limitation on the retention of nonbanking 
assets shall endeavor to divest itself of such 
shares promptly and such bank holding com
pany shall report its progress in such divesti
ture to the Board two years after repeal of the 
exemption applicable to it and annually 
thereafter.

(f) Certain companies not treated as bank 
holding companies. (1) Except as provided in

paragraph (9), any company which—
(A) on March 5, 1987, controlled an in
stitution which became a bank as a result 
of the enactment of the Competitive 
Equality Amendments of 1987; and
(B) was not a bank holding company on 
the day before the date of the enactment 
of the Competitive Equality Amend
ments of 1987,

shall not be treated as a bank holding com
pany for purposes of this Act solely by vir
tue of such company’s control of such 
institution.
(2) Paragraph (1) shall cease to apply to 
any company described in such paragraph 
if—
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(A) such company directly or 
indirectly—

(i) acquires control of an additional 
bank or an insured institution (other 
than an insured institution described in 
paragraph (10) or (12) of this subsec
tion) after March 5, 1987; or
(ii) acquires control of more than 5 
percent of the shares or assets of an 
additional bank or a savings associa
tion other than—

(I) shares held as a bona fide fiduci
ary (whether with or without the 
sole discretion to vote such shares);
(II) shares held by any person as a 
bona fide fiduciary solely for the 
benefit of employees of either the 
company described in paragraph 
(1) or any subsidiary of that compa
ny and the beneficiaries of those 
employees;
(III) shares held temporarily pur
suant to an underwriting commit
ment in the normal course of an un
derwriting business;
(IV) shares held in an account sole
ly for trading purposes;
(V) shares over which no control is 
held other than control of voting 
rights acquired in the normal course 
of a proxy solicitation;
(VI) loans or other accounts re
ceivable acquired in the normal 
course of business;
(VII) shares or assets acquired in 
securing or collecting a debt previ
ously contracted in good faith, dur
ing the 2-year period beginning on 
the date of such acquisition or for 
such additional time (not exceeding 
3 years) as the Board may permit if 
the Board determines that such an 
extension will not be detrimental to 
the public interest;
(VIII) shares or assets of a savings 
association described in paragraph
(10) or (12) of this subsection;
(IX) shares of a savings association 
held by any insurance company, as 
defined in section 2(a) (17) of the 
Investment Company Act of 1940,

except as provided in paragraph
(11); and
(X) shares issued in a qualified 
stock issuance under section 10(q) 
of the Home Owners’ Loan Act; 

except that the aggregate amount of 
shares held under this clause (other 
than under subclauses (I), (II), (III),
(IV), (V), and (VIII)) may not ex
ceed 15 percent of all outstanding 
shares or of the voting power of a sav
ings association; or

(B) any bank subsidiary of such compa
ny fails to comply with the restrictions 
contained in paragraph (3 )(B ).

(3) (A ) The Congress finds that banks 
controlled by companies referred to in 
paragraph (1) may, because of relation
ships with affiliates, be involved in con
flicts of interest, concentration of re
sources, or other effects adverse to bank 
safety and soundness, and may also be 
able to compete unfairly against banks 
controlled by bank holding companies by 
combining banking services with finan
cial services not permissible for bank 
holding companies. The purpose of this 
paragraph is to minimize any such poten
tial adverse effects or inequities by tem
porarily restricting the activities of banks 
controlled by companies referred to in 
paragraph (1) until such time as the 
Congress has enacted proposals to allow, 
with appropriate safeguards, all banks or 
bank holding companies to compete on a 
more equal basis with banks controlled 
by companies referred to in paragraph 
(1) or, alternatively, proposals to perma
nently restrict the activities of banks con
trolled by companies referred to in para
graph (1).
(B) Until such time as the Congress has 
taken action pursuant to subparagraph 
(A ), a bank controlled by a company de
scribed in paragraph (1) shall not—

(i) engage in any activity in which 
such bank was not lawfully engaged as 
of March 5, 1987;
(ii) offer or market products or serv
ices of an affiliate that are not permissi
ble for bank holding companies to 
provide under subsection (c )(8 ) , or
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permit its products or services to be of
fered or marketed in connection with 
products and services of an affiliate, 
unless—

(I) the Board, by regulation, has 
determined such products and serv
ices are permissible for bank holding 
companies to provide under subsec
tion (c)(8);
(II) such products and services are 
described in section 20 of the Bank
ing Act of 1933 and the Board, by 
regulation, has permitted bank hold
ing companies to offer or market 
such products or services, but has 
prohibited bank holding companies 
and their affiliates from principally 
engaging in the offering or market
ing of such products or services; or
(III) such products or services 
were being so offered or marketed as 
of March 5, 1987, and then only in 
the same manner in which they were 
being offered or marketed as of that 
date;

(iii) after the date of the enactment of 
the Competitive Equality Amend
ments of 1987, permit any overdraft 
(including an intraday overdraft), or 
incur any such overdraft in such 
bank’s account at a Federal Reserve 
bank, on behalf of an affiliate, other 
than an overdraft described in subpar
agraph (C); or
(iv) increase its assets at an annual 
rate of more than 7 percent during any 
12-month period beginning after the 
end of the 1-year period beginning on 
the date of the enactment of the Com
petitive Equality Amendments of 
1987.

(C) For purposes of subparagraph 
(B) (iii), an overdraft is described in this 
subparagraph if—

(i) such overdraft results from an in
advertent computer or accounting er
ror that is beyond the control of both 
the bank and the affiliate; or
(ii) such overdraft—

(I) is permitted or incurred on be
half of an affiliate which is moni
tored by, reports to, and is recog

nized as a primary dealer by the 
Federal Reserve Bank of New York; 
and
(II) is fully secured, as required by 
the Board, by bonds, notes, or other 
obligations which are direct obliga
tions of the United States or on 
which the principal and interest are 
fully guaranteed by the United 
States or by securities and obliga
tions eligible for settlement on the 
Federal Reserve book entry system.

(4) If any company described in paragraph
(1) loses the exemption provided under 
such paragraph by operation of paragraph
(2 ) , such company shall divest control of 
each bank it controls within 180 days after 
such company becomes a bank holding 
company due to the loss of such exemption.
(5) This subsection shall cease to apply to 
any company described in paragraph (1) if 
such company—

(A) registers as a bank holding compa
ny under section 5(a) of this Act;
(B) immediately upon such registration, 
complies with all of the requirements of 
this Act, and regulations prescribed by 
the Board pursuant to this Act, including 
the nonbanking restrictions of this sec
tion; and
(C) does not, at the time of such regis
tration, control banks in more than one 
State, the acquisition of which would be 
prohibited by section 3(d) of this Act if 
an application for such acquisition by 
such company were filed under section 
3(a) of this Act.

(6) Each company described in paragraph 
(1) shall, within 60 days after the date of 
enactment of the Competitive Equality 
Amendments of 1987, provide the Board 
with the name and address of such compa
ny, the name and address of each bank such 
company controls, and a description of 
each such bank’s activities.
(7) The Board may, from time to time, ex
amine a company described in paragraph 
(1), or a bank controlled by such company, 
or require reports under oath from appro
priate officers or directors of such company 
or bank solely for purposes of assuring
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compliance with the provisions of this sub
section and enforcing such compliance.
(8) (A ) In addition to any other power of 

the Board, the Board may enforce com
pliance with the provisions of this Act 
which are applicable to any company de
scribed in paragraph (1), and any bank 
controlled by such company, under sec
tion 8 of the Federal Deposit Insurance 
Act and such company or bank shall be 
subject to such section (for such purpos
es) in the same manner and to the same 
extent as if such company or bank were a 
State member insured bank.
(B) Any violation of this Act by any 
company described in paragraph (1), 
and any bank controlled by such compa
ny, may also be treated as a violation of 
the Federal Deposit Insurance Act for 
purposes of subparagraph (A ).
(C) No provision of this paragraph shall 
be construed as limiting any authority of 
the Comptroller of the Currency or the 
Federal Deposit Insurance Corporation.

(9) A company described in paragraph 
(1) shall be—

(A ) treated as a bank holding company 
for purposes of section 106 of the Bank 
Holding Company Act Amendments of 
1970 and section 22(h) of the Federal 
Reserve Act and any regulation pre
scribed under any such section; and
(B) subject to the restrictions of section 
106 of the Bank Holding Company Act 
Amendments of 1970, in connection with 
any transaction involving the products or 
services of such company or affiliate and 
those of a bank affiliate, as if such compa
ny or affiliate were a bank and such bank 
were a subsidiary of a bank holding 
company.

(10) For purposes of clauses (i) and
(11) (VIII) of paragraph (2) (A ), an in
sured institution is described in this para
graph if—

(A ) the insured institution was acquired 
(or any shares or assets of such institu
tion were acquired) by a company 
described in paragraph (1) in an acquisi
tion under section 408 (m) of the Nation
al Housing Act or section 13(k) of the 
Federal Deposit Insurance Act; and

(B) either—
(i) the insured institution is located in 
a State in which such company con
trolled a bank on March 5, 1987; or
(ii) the insured institution has total 
assets of $500,000,000 or more at the 
time of such acquisition.

(11) Shares described in clause (ii) (IX) of 
paragraph (2) (A ) shall not be excluded for 
purposes of clause (ii) of such paragraph 
if—

(A) all shares held under such clause 
(ii) (IX) by all insurance company affili
ates of such savings association in the ag
gregate exceed 5 percent of all outstand
ing shares or of the voting power of the 
savings association; or
(B) such shares are acquired or retained 
with a view to acquiring, exercising, or 
transferring control of the savings 
association.

(12) For purposes of clauses (i) and 
(ii) (VIII) of paragraph (2 ) (A ), an in
sured institution is described in this para
graph if the insured institution was 
acquired (or any shares or assets of such 
institution were acquired) by a company 
described in paragraph (1 )—

(A) from the Resolution Trust Corpora
tion, the Federal Deposit Insurance Cor
poration, or the Director of the Office of 
Thrift Supervision, in any capacity; or
(B) in an acquisition in which the in
sured institution has been found to be in 
danger of default (as defined in section 3 
of the Federal Deposit Insurance Act by 
the appropriate Federal or State 
authority.

(13) A company described in paragraph 
(1) that holds shares issued in a qualified 
stock issuance pursuant to section 10(q) of 
the Home Owners’ Loan Act by any sav
ings association or savings and loan holding 
company (neither of which is a subsidiary) 
shall not be deemed to control such savings 
association or savings and loan holding 
company solely because such company 
holds such shares unless—

(A) the company fails to comply with 
any requirement or condition imposed by 
paragraph (2 )(A )( ii) (X )  or section
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10(q) of the Home Owners’ Loan Act 
with respect to such shares; or 
(B) the shares are acquired or retained 
with a view to acquiring, exercising, or 
transferring control of the savings associ
ation or savings and loan holding 
company.

(g) Limitations on certain banks. (1) Not
withstanding any other provision of this 
section (other than the last sentence of sub
section (a )(2 )) , a bank holding company 
which controls an institution that became a 
bank as a result of the enactment of the 
Competitive Equality Amendments of 1987 
may retain control of such institution if 
such institution does not—

(A ) engage in any activity after the date 
of the enactment of such Amendments 
which would have caused such institu
tion to be a bank (as defined in section 
2(c), as in effect before such date) if 
such activities had been engaged in be
fore such date; or
(B) increase the number of locations 
from which such institution conducts 
business after March 5, 1987.

(2) The limitations contained in paragraph
(1) shall cease to apply to a bank described 
in such paragraph at such time as the acqui
sition o f  such bank, by the bank holding  
company referred to in such paragraph, 
would not be prohibited under section 3(d) 
of this Act if—

(A ) an application for such acquisition 
were filed under section 3(a) of this Act; 
and
(B) such bank were treated as an addi
tional bank (under section 3(d)).

(h) Tying provisions. (1) An institution de
scribed in subparagraph (D ), (F), (G ), 
(H ), (I), or (J) of section 2 (c)(2 ) shall be 
treated as a bank, and a company that con
trols such an institution shall be treated as a 
bank holding company, for purposes of sec
tion 106 of the Bank Holding Company Act 
Amendments of 1970 and section 22(h) of 
the Federal Reserve Act and any regulation 
prescribed under any such section.
(2) A company that controls an institution 
described in subparagraph (D ), (F), (G ), 
(H ), (I), or (J) of section 2 (c)(2 ) and any

of such company’s other affiliates, shall be 
subject to the tying restrictions of section 
106 of the Bank Holding Company Act 
Amendments of 1970 in connection with 
any transaction involving the products or 
services of such company or affiliate and 
those of such institution, as if such compa
ny or affiliate were a bank and such institu
tion were a subsidiary of a bank holding 
company.

(i) Acquisition o f savings associations. ( l)T h e  
Board may approve an application by any 
bank holding company under subsection
(c) (8) to acquire any savings association in 
accordance with the requirements and limi
tations of this section.
(2) In approving an application by a bank 
holding company to acquire a savings asso
ciation, the Board shall not impose any re
striction on transactions between the sav
ings association and its holding company 
affiliates, except as required under sections 
23A and 23B of the Federal Reserve Act or 
any other applicable law.
(3) (A ) Notwithstanding any other provi

sion of this Act, any qualified savings as
sociation which became a federally char
tered stock company in December of 
1986 and which is acquired by any bank 
holding company without Federal finan
cial assistance after June 1, 1991, and be
fore March 1, 1992, and any subsidiary 
of any such association, may after such 
acquisition continue to engage within the 
home State of the qualified savings asso
ciation in insurance agency activities in 
which any Federal savings association 
(or any subsidiary thereof) may engage 
in accordance with the Home Owners’ 
Loan Act and regulations pursuant to 
such Act if the qualified savings associa
tion or subsidiary thereof was continu
ously engaged in such activity from June 
1, 1991, to the date of the acquisition. 
(B) For purposes of this paragraph, the 
term “<qualified savings association” 
means any savings association that—

(i) was chartered or organized as a 
savings association before June 1, 
1991;
(ii) had, immediately before the
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acquisition of such association by the 
bank holding company referred to in 
subparagraph (A ), negative tangible 
capital and total insured deposits in ex
cess of $3,000,000,OCX); and
(iii) will meet all applicable regulato
ry capital requirements as a result of 
such acquisition.

[12 USC 1843. As amended by acts of July 1, 1966 (80 
Stat. 238); Dec. 31, 1970 (84 Stat. 1763); Nov. 16, 1977 
(91 Stat. 1389); Nov. 10, 1978 (92 Stat. 3671); March 31, 
1980 (94 Stat. 186); Oct. 8, 1982 (96 Stat. 1236); Oct. 15, 
1982 (96 Stat. 1479, 1488, 1527, 1536); Jan. 12, 1983 (96 
Stat. 2511); Oct. 22, 1986 (100 Stat. 2095); Aug. 10, 1987 
(101 Stat. 557, 628); Aug. 23, 1988 (102 Stat. 1384, 1385); 
Aug. 9, 1989 (103 Stat. 408, 409, 410, 411, 546); and Dec. 
19, 1991 (105 Stat. 2384).

Section 601(b) of the Financial Institutions Reform, Re
covery, and Enforcement Act of 1989 (12 USC 1843 note) 
reads as follows:

(b) If the Board of Governors of the Federal Reserve 
System, in approving an application by a bank holding 
company to acquire a savings association, imposed any 
restriction that would have been prohibited under section 
4 (i) (2 )  of the Bank Holding Company Act of 1956 (as 
added by subsection (a) of this section) if that section 
had been in effect when the application was approved, 
the Board shall modify that approval in a manner con
sistent with that section.]

SECTION 5—Administration (12 USC 
1844)

(a) Registration o f bank holding company. 
Within one hundred and eighty days after the 
date of enactment of this Act, or within one 
hundred and eighty days after becoming a 
bank holding company, whichever is later, 
each bank holding company shall register 
with the Board on forms prescribed by the 
Board, which shall include such information 
with respect to the financial condition and op
erations, management, and intercompany re
lationships of the bank holding company and 
its subsidiaries, and related matters, as the 
Board may deem necessary or appropriate to 
carry out the purposes of this Act. The Board 
may, in its discretion, extend the time within 
which a bank holding company shall register 
and file the requisite information.

(b) Regulations and orders. The Board is au
thorized to issue such regulations and orders 
as may be necessary to enable it to administer 
and carry out the purposes of this Act and 
prevent evasions thereof.
80

(c) Reports required by Board; examinations; 
cost o f examination. The Board from time to 
time may require reports under oath to keep it 
informed as to whether the provisions of this 
Act and such regulations and orders issued 
thereunder have been complied with; and the 
Board may make examinations of each bank 
holding company and each subsidiary thereof, 
the cost of which shall be assessed against, 
and paid by, such holding company. The 
Board shall, as far as possible, use the reports 
of examinations made by the Comptroller of 
the Currency, the Federal Deposit Insurance 
Corporation, or the appropriate State bank 
supervisory authority for the purposes of this 
section.

(d) Reports to Congress; recommendations. 
Before the expiration of two years following 
the date of enactment of this Act, and each 
year thereafter in the Board’s annual report to 
the Congress, the Board shall report to the 
Congress the results of the administration of 
this Act, stating what, if any, substantial diffi
culties have been encountered in carrying out 
the purposes of this Act, and any recommen
dations as to changes in the law which in the 
opinion of the Board would be desirable.

(e) Termination o f activities or ownership or 
control o f nonbank subsidiaries constituting se
rious risk. (1) Notwithstanding any other

provision of this Act, the Board may, when
ever it has reasonable cause to believe that 
the continuation by a bank holding compa
ny of any activity or of ownership or con
trol of any of its nonbank subsidiaries, other 
than a nonbank subsidiary of a bank, con
stitutes a serious risk to the financial safety, 
soundness, or stability of a bank holding 
company subsidiary bank and is inconsist
ent with sound banking principles or with 
the purposes of this Act or with the Finan
cial Institutions Supervisory Act of 1966, 
order the bank holding company or any 
such nonbank subsidiaries, after due notice 
and opportunity for hearing, and after con
sidering the views of the bank’s primary su
pervisor, which shall be the Comptroller of 
the Currency in the case of a national bank 
or the Federal Deposit Insurance Corpora
tion and the appropriate State supervisory 
authority in the case of an insured
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nonmember bank, to terminate such activi
ties or to terminate (within one hundred 
and twenty days or such longer period as 
the Board may direct in unusual circum
stances) its ownership or control of any 
such subsidiary either by sale or by distri
bution of the shares of the subsidiary to the 
shareholders of the bank holding company. 
Such distribution shall be pro rata with re
spect to all of the shareholders of the dis
tributing bank holding company, and the 
holding company shall not make any 
charge to its shareholders arising out of 
such a distribution.
(2) The Board may in its discretion apply 
to the United States district court within 
the jurisdiction of which the principal office 
of the holding company is located, for the 
enforcement of any effective and outstand
ing order issued under this section, and 
such court shall have jurisdiction and pow
er to order and require compliance there
with, but except as provided in section 9 of 
this Act, no court shall have jurisdiction to 
affect by injunction or otherwise the issu
ance or enforcement of any notice or order 
under this section, or to review, modify, 
suspend, terminate, or set aside any such 
notice or order.

(f) Powers o f Board respecting applications, 
examinations, or other proceedings. In the 
course of or in connection with an applica
tion, examination, investigation or other pro
ceeding under this Act, the Board, or any 
member or designated representative thereof, 
including any person designated to conduct 
any hearing under this Act, shall have the 
power to administer oaths and affirmations, to 
take or cause to be taken depositions, and to 
issue, revoke, quash, or modify subpoenas and 
subpoenas duces tecum: and the Board is em
powered to make rules and regulations to ef
fectuate the purposes of this subsection. The 
attendance of witnesses and the production of 
documents provided for in this subsection 
may be required from any place in any State 
or in any territory or other place subject to the 
jurisdiction of the United States at any desig
nated place where such proceeding is being 
conducted. Any party to proceedings under 
this Act may apply to the United States Dis

trict Court for the District of Columbia, or 
the United States district court for the judicial 
district or the United States court in any terri
tory in which such proceeding is being con
ducted or where the witness resides or carries 
on business, for the enforcement of any sub
poena or subpoena duces tecum issued pursu
ant to this subsection and such courts shall 
have jurisdiction and power to order and re
quire compliance therewith. Witnesses sub
poenaed under this subsection shall be paid 
the same fees and mileage that are paid wit
nesses in the district courts of the United 
States. Any service required under this sub
section may be made by registered mail, or in 
such other manner reasonably calculated to 
give actual notice as the Board may by regula
tion or otherwise provide. Any court having 
jurisdiction of any proceeding instituted under 
this subsection may allow to any such party 
such reasonable expenses and attorneys’ fees 
as it seems just and proper. Any person who 
willfully shall fail or refuse to attend and testi
fy or to answer any lawful inquiry or to 
produce books, papers, correspondence, mem
oranda, contracts, agreements, or other rec
ords, if in such person’s power so to do, in 
obedience to the subpoena of the Board, shall 
be guilty of a misdemeanor and, upon convic
tion, shall be subject to a fine of not more than 
$1,000 or, to imprisonment for a term of not 
more than one year or both.

[12 USC 1844. As amended by act of Nov. 10, 1978 (92 
Stat. 3646).]

SECTION 6

[Section 6 was repealed by section 9 of the act of July 1, 
1966 (80 Stat. 240).]

SECTION 7—Reservation of Rights to 
States (12 USC 1846)

No provision of this act shall be construed as 
preventing any State from exercising such 
powers and jurisdiction which it now has or 
may hereafter have with respect to banks, 
bank holding companies, and subsidiaries 
thereof.

[12 USC 1846. As amended by act of Aug. 10, 1987 (101 
Stat. 563).]
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SECTION 8—Penalties (12 USC 1847)

(a) Criminal penalty. (1) Whoever know
ingly violates any provision of this Act, or, 
being a company, violates any regulation or 
order issued by the Board under this Act, 
shall be imprisoned not more than 1 year, 
fined not more than $100,(XX) per day for 
each day during which the violation contin
ues, or both.
(2) Whoever, with the intent to deceive, 
defraud, or profit significantly, knowingly 
violates any provision of this Act shall be 
imprisoned not more than 5 years, fined not 
more than $1,000,000 per day for each day 
during which the violation continues, or 
both.
(3) Every officer, director, agent, and em
ployee of a bank holding company shall be 
subject to the same penalties for false en
tries in any book, report, or statement of 
such bank holding company as are applica
ble to officers, directors, agents, and em
ployees of member banks for false entries in 
any books, reports, or statements of mem
ber banks under section 1005 of title 18, 
United States Code.

(b) Civil money penalty. (1) Any company 
which violates, and any individual who par
ticipates in a violation of, any provision of 
this Act, or any regulation or order issued 
pursuant thereto, shall forfeit and pay a civ
il penalty of not more than $25,000 for each 
day during which such violation continues.
(2) Any penalty imposed under paragraph 
(1) may be assessed and collected by the 
Board in the manner provided in subpara
graphs (E), (F), (G), and (I) of section 
8(i)(2 ) of the Federal Deposit Insurance 
Act for penalties imposed (under such sec
tion) and any such assessment shall be sub
ject to the provisions of such section.
(3) The company or other person against 
whom any penalty is assessed under this 
subsection shall be afforded an agency hear
ing if such association or person submits a 
request for such hearing within 20 days af
ter the issuance of the notice of assessment. 
Section 8(h) of the Federal Deposit Insur
ance Act shall apply to any proceeding un
der this subsection.
(4) All penalties collected under authority

of this subsection shall be deposited into the 
Treasury.
(5) For purposes of this section, the term 
“violate” includes any action (alone or with 
another or others) for or toward causing, 
bringing about, participating in, counseling, 
or aiding or abetting a violation.
(6) The Board shall prescribe regulations 
establishing such procedures as may be nec
essary to carry out this subsection.

(c) Notice under this section after separation 
from service. The resignation, termination of 
employment or participation, or separation of 
an institution-affiliated party (within the 
meaning of section 3(u) of the Federal Depo
sit Insurance Act) with respect to a bank 
holding company (including a separation 
caused by the deregistration of such a compa
ny) shall not affect the jurisdiction and au
thority of the Board to issue any notice and 
proceed under this section against any such 
party, if such notice is served before the end of 
the 6-year period beginning on the date such 
party ceased to be such a party with respect to 
such holding company (whether such date oc
curs before, on, or after the date of the enact
ment of this subsection).

(d) Penalty for failure to make reports. (1) 
Any company which—

(A ) maintains procedures reasonably 
adapted to avoid any inadvertent error 
and, unintentionally and as a result of 
such an error—

(i) fails to make, submit, or publish 
such reports or information as may be 
required under this Act or under regu
lations prescribed by the Board pursu
ant to this Act, within the period of 
time specified by the Board; or
(ii) submits or publishes any false or 
misleading report or information; or

(B) inadvertently transmits or publishes 
any report which is minimally late,

shall be subject to a penalty of not more 
than $2,000 for each day during which such 
failure continues or such false or misleading 
information is not corrected. The company 
shall have the burden of proving that an 
error was inadvertent and that a report was 
inadvertently transmitted or published late. 
(2) Any company which—
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(A ) fails to make, submit, or publish 
such reports or information as may be re
quired under this Act or under regula
tions prescribed by the Board pursuant to 
this Act, within the period of time speci
fied by the Board; or
(B) submits or publishes any false or 
misleading report or information, in a 
manner not described in paragraph (1) 
shall be subject to a penalty of not more 
than $20,000 for each day during which 
such failure continues or such false or 
misleading information is not corrected.

(3) Notwithstanding paragraph (2), if any 
company knowingly or with reckless disre
gard for the accuracy of any information or 
report described in paragraph (2) submits 
or publishes any false or misleading report 
or information, the Board may, in its dis
cretion, assess a penalty of not more than 
$1,000,000 or 1 percent of total assets of 
such company, whichever is less, per day 
for each day during which such failure con
tinues or such false or misleading informa
tion is not corrected.
(4) Any penalty imposed under paragraph 
(1), (2), or (3) shall be assessed and col
lected by the Board in the manner provided 
in subsection (b) (for penalties imposed 
under such subsection) and any such as
sessment (including the determination of 
the amount of the penalty) shall be subject 
to the provisions of such subsection.
(5) Any company against which any pen
alty is assessed under this subsection shall 
be afforded an agency hearing if such com
pany submits a request for such hearing 
within 20 days after the issuance of the no
tice of assessment. Section 8(h) of the Fed
eral Deposit Insurance Act shall apply to 
any proceeding under this subsection.

[12 USC 1847. As amended by acts of Nov. 10, 1978 (92 
Stat. 3647); Oct. 15, 1982 (96 Stat. 1522); and Aug. 9, 
1989 (103 Stat. 461, 475, 481).]

SECTION 9—Judicial Review (12 USC 
1848)

Any party aggrieved by an order of the Board 
under this Act may obtain a review of such 
order in the United States Court of Appeals

within any circuit wherein such party has its 
principal place of business, or in the Court of 
Appeals in the District of Columbia, by filing 
in the court, within thirty days after the entry 
of the Board’s order, a petition praying that 
the order of the Board be set aside. A copy of 
such petition shall be forthwith transmitted to 
the Board by the clerk of the court, and there
upon the Board shall file in the court the rec
ord made before the Board, as provided in 
section 2112 of title 28, United States Code. 
Upon the filing of such petition the court shall 
have jurisdiction to affirm, set aside, or modi
fy the order of the Board and to require the 
Board to take such action with regard to the 
matter under review as the court deems prop
er. The findings of the Board as to the facts, if 
supported by substantial evidence, shall be 
conclusive.

[12 USC 1848. As amended by acts of Aug. 28, 1958 (72 
Stat. 951) and July 1, 1966 (80 Stat. 240).]

SECTION 10—Tax Provisions

[Subsections (a) and (b) contain language added to sub
chapter O of chapter 1 qf the Internal Revenue Code of 
1954 (26 USC). This language was subsequently incorpo
rated into the Bank Holding Company Tax Act of 1976, 
along with additional language also amending the Internal 
Revenue Code. It was repealed by act of Nov. 5, 1990 (104 
Stat. 1388.]

SECTION 11—Saving Provision (12 
USC 1849)

(a) General rule. Nothing herein contained 
shall be interpreted or construed as approving 
any act, action, or conduct which is or has 
been or may be in violation of existing law, 
nor shall anything herein contained constitute 
a defense to any action, suit, or proceeding 
pending or hereafter instituted on account of 
any prohibited antitrust or monopolistic act, 
action, or conduct, except as specifically pro
vided in this section.

(b) Antitrust review. (1) The Board shall im
mediately notify the Attorney General of 
any approval by it pursuant to section 3 of a 
proposed acquisition, merger, or consolida
tion transaction. If the Board has found 
that it must act immediately in order to
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prevent the probable failure of a bank or 
bank holding company involved in any cash 
transaction, the transaction may be con
summated immediately upon approval by 
the Board. If the Board has advised the 
Comptroller of the Currency or the State 
supervisory authority, as the case may be, 
of the existence of an emergency requiring 
expeditious action and has required the sub
mission of views and recommendations 
within ten days, the transaction may not be 
consummated before the fifth calendar day 
after the date of approval by the Board. In 
all other cases, the transaction may not be 
consummated before the thirtieth calendar 
day after the date of approval by the Board. 
Any action brought under the antitrust 
laws arising out of an acquisition, merger, 
or consolidation transaction approved un
der section 3 shall be commenced prior to 
the earliest time under this subsection at 
which the transaction approval under sec
tion 3 might be consummated. The com
mencement of such an action shall stay the 
effectiveness of the Board’s approval unless 
the court shall otherwise specifically order. 
In any such action, the court shall review 
de novo the issues presented. In any judicial 
proceeding attacking any acquisition, merg
er, or consolidation transaction approved 
pursuant to section 3 on the ground that 
such transaction alone and of itself consti
tuted a violation of any antitrust laws other 
than section 2 of the Act of July 2, 1890 
(section 2 of the Sherman Antitrust Act. 15 
U.S.C. 2), the standards applied by the 
court shall be identical with those that the 
Board is directed to apply under section 3 
of this Act. Upon the consummation of an 
acquisition, merger, or consolidation trans
action approved under section 3 in compli
ance with this Act and after the termination 
of any antitrust litigation commenced with
in the period prescribed in this section, or 
upon the termination of such period of no 
such litigation is commenced therein, the 
transaction may not thereafter be attached 
in any judicial proceeding on the ground 
that it alone and of itself constituted a vio
lation of any antitrust laws other than sec
tion 2 of the Act of July 2, 1890 (section 2 
of the Sherman Antitrust Act, 15 U.S.C.

2), but nothing in this Act shall exempt any 
bank holding company involved in such a 
transaction from complying with the anti
trust laws after the consummation of such 
transaction.

(2) (A) I f -
(i) the Federal Deposit Insurance 
Corporation learns that a bank insured 
by such Corporation is in danger of 
closing; and
(ii) the Corporation is considering as
sisting the acquisition of such bank 
and its affiliated banks by another bank 
or holding company under section 
13(f) of the Federal Deposit Insurance 
Act and such acquisition is subject to 
the approval of the Board under sec
tion 3 of this Act,

the Corporation shall immediately notify 
the Board of such facts.
(B) Upon receipt of notice from the 
Federal Deposit Insurance Corporation 
under subparagraph (A ) or at such earli
er time as deemed appropriate by the 
Board, the Board shall immediately noti
fy the Attorney General of the United 
States of the facts concerning the possible 
acquisition.
(C) Within 5 days of receiving notice 
under subparagraph (B), the Attorney 
General shall notify the Board in writing 
of the Attorney General’s preliminary 
finding as to the consistency of the possi
ble acquisition with the antitrust laws.
(D ) The Board may reduce or eliminate 
the post-approval waiting period estab
lished under paragraph (1) for an acqui
sition to which this paragraph applies, 
except that such period may not be elimi
nated or reduced to less than 5 days with
out the concurrence of the Attorney 
General.

(c) Antitrust proceedings; Board and State 
banking agency as party; representation by 
counsel. In any action brought under the anti
trust laws arising out of any acquisition, 
merger, or consolidation transaction approved 
by the Board under section 3 of this Act, the 
Board and any State banking supervisory 
agency having jurisdiction within the State in
volved, may appear as a party of its own mo
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tion and as of right, and be represented by its 
counsel.

(d) Treatment o f merger transactions con
summated prior or subsequent to May 9, 1956, 
and not in litigation prior to July 1, 1966. Any 
acquisition, merger, or consolidation of the 
kind described in section 3(a) of this Act 
which was consummated at any time prior or 
subsequent to May 9, 1956, and as to which 
no litigation was initiated by the Attorney 
General prior to the date of enactment of this 
amendment, shall be conclusively presumed 
not to have been in violation of any antitrust 
laws other than section 2 of the Act of July 2, 
1890 (section 2 of the Sherman Antitrust Act, 
15 U.S.C. 2).

(e) Antitrust litigation; substantive law appli
cable to proceedings pending on or after July 1, 
1966 with respect to merger transactions. Any 
court having pending before it on or after the 
date of enactment of this amendment any liti
gation initiated under the antitrust laws by the 
Attorney General with respect to any acquisi
tion, merger, or consolidation of the kind de
scribed in section 3(a) of this Act shall apply

the substantive rule of law set forth in section 
3 of this Act.

(f) Definition o f “antitrust laws". For the 
purposes of this section, the term “antitrust 
laws” means the Act of July 2, 1890 (the 
Sherman Antitrust Act, 15 U.S.C. 1-7), the 
Act of October 15, 1914 (the Clayton Act, 15 
U.S.C. 12-27), and any other Acts in pari 
materia.

[12 USC 1849. As amended by acts of July 1, 1966 (80 
Stat. 240) and Dec. 31, 1970 (84 Stat. 1766) Oct. 2, 1976 
(90 Stat. 1503); Nov. 16, 1977 (91 Stat. 1390); and Aug. 
10, 1987 (101 Stat. 628). The date of the amendment re
ferred to in paragraphs (d) and (e) is July 1, 1966.]

SECTION 12—Separability of Provisions 
(12 USC 1841 note)

If any provision of this Act, or the application 
of such provision to any person or circum
stance, shall be held invalid, the remainder of 
the Act, and the application of such provision 
to persons or circumstances other than those 
to which it is held invalid, shall not be affected 
thereby.
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Bank Holding Company Act Amendments of 1970
12 USC 1850, 1971 et seq.; 84 Stat. 1766; Pub. L. 91-607 (December 31, 1970)

SECTION 105— Party in Interest

With respect to any proceeding before the 
Federal Reserve Board wherein an applicant 
seeks authority to acquire a subsidiary which 
is a bank under section 3 of the Bank Holding 
Company Act of 1956, to engage directly or 
indirectly in a nonbanking activity pursuant 
to section 4 of such Act, or to engage in an 
activity otherwise prohibited under section 
106 of this Act, a party who would become a 
competitor of the applicant or subsidiary 
thereof by virtue of the applicant’s or its sub
sidiary’s acquisition, entry into the business 
involved, or activity, shall have the right to be 
a party in interest in the proceeding and, in 
the event of an adverse order of the Board, 
shall have the right as an aggrieved party to 
obtain judicial review thereof as provided in 
section 9 of such Act of 1956 or as otherwise 
provided by law.

[12 USC 1850.]

SECTION 106—Definitions

(a) As used in this section, the terms “bank”, 
“bank holding company”, “subsidiary”, and 
“Board” have the meaning ascribed to such 
terms in section 2 of the Bank Holding Com
pany Act of 1956. For purposes of this section 
only, the term “company”, as used in section 
2 of the Bank Holding Company Act of 1956, 
means any person, estate, trust, partnership, 
corporation, association, or similar organiza
tion, but does not include any corporation the 
majority of the shares of which are owned by 
the United States or by any State. The term 
“trust service” means any service customarily 
performed by a bank trust department.

[12 USC 1971.]

(b) Certain tie-in arrangements; prohibition; 
exceptions. (1) A bank shall not in any man

ner extend credit, lease or sell property of 
any kind, or furnish any service, or fix or 
vary the consideration for any of the fore
going, on the condition or requirement—

(A) that the customer shall obtain some 
additional credit, property, or service 
from such bank other than a loan, dis
count, deposit, or trust service;
(B) that the customer shall obtain some 
additional credit, property, or service 
from a bank holding company of such 
bank, or from any other subsidiary of 
such bank holding company;
(C) that the customer provide some ad
ditional credit, property, or service to 
such bank, other than those related to 
and usually provided in connection with 
a loan, discount, deposit, or trust service;
(D ) that the customer provide some ad
ditional credit, property, or service to a 
bank holding company of such bank, or 
to any other subsidiary of such bank 
holding company; or
(E) that the customer shall not obtain 
some other credit, property, or service 
from a competitor of such bank, a bank 
holding company of such bank, or any 
subsidiary of such bank holding compa
ny, other than a condition or requirement 
that such bank shall reasonably impose 
in a credit transaction to assure the 
soundness of the credit.

The Board may by regulation or order per
mit such exceptions to the foregoing prohi
bition as it considers will not be contrary to 
the purposes of this section.
(2) (A) No bank which maintains a corre

spondent account in the name of another 
bank shall make an extension of credit to 
an executive officer or director of, or to 
any person who directly or indirectly or 
acting through or in concert with one or 
more persons owns, controls, or has the 
power to vote more than 10 per centum 
of any class of voting securities of, such 
other bank, or to any related interest of 
such person, unless such extension of 
credit is made on substantially the same 
terms, including interest rates and collat
eral as those prevailing at the time for 
comparable transactions with other per-

87

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



§106 BHC Act Amendments

sons and does not involve more than the 
normal risk of repayment or present oth
er unfavorable features.
(B) No bank shall open a correspondent 
account at another bank while such bank 
has outstanding an extension of credit to 
an executive officer or director of, or oth
er persons who directly or indirectly or 
acting through or in concert with one or 
more persons owns, controls, or has the 
power to vote more than 10 per centum 
of any class of voting securities of, the 
bank desiring to open the account, or to 
any related interest of such person, unless 
such extension of credit was made on 
substantially the same terms, including 
interest rates and collateral as those pre
vailing at the time for comparable trans
actions with other persons and does not 
involve more than the normal risk of re
payment or present other unfavorable 
features.
(C) No bank which maintains a corre
spondent account at another Bank shall 
make an extension of credit to an execu
tive officer or director of, or to any per
son who directly or indirectly acting 
through or in concert with one or more 
persons owns, controls, or has the power 
to vote more than 10 per centum of any 
class of voting securities of, such other 
bank, or to any related interest of such 
person, unless such extension of credit is 
made on substantially the same terms, in
cluding interest rates and collateral as 
those prevailing at the time for compara
ble transactions with other persons and 
does not involve more than the normal 
risk of repayment or present other unfa
vorable features.
(D ) No bank which has outstanding an 
extension of credit to an executive officer 
or director of, or to any person who di
rectly or indirectly or acting through or 
in concert with one or more persons 
owns, controls, or has the power to vote 
more than 10 per centum of any class of 
voting securities of, another bank, or to 
any related interest of such person shall 
open a correspondent account at such 
other bank, unless such extension of 
credit was made on substantially the

same terms, including interest rates and 
collateral as those prevailing at the time 
for comparable transactions with other 
persons and does not involve more than 
the normal risk of repayment or present 
other unfavorable features.
(E) For purposes of this paragraph, the 
term “extension of credit” shall have the 
meaning prescribed by the Board pursu
ant to section 22(h) of the Federal Re
serve Act (12 USC 375b), and the term 
“executive officer” shall have the same 
meaning given it under section 22(g) of 
the Federal Reserve Act.
(F )  (i) Any bank which, and any insti

tution-affiliated party (within the 
meaning of section 3(u) of the Federal 
Deposit Insurance Act) with respect 
to such bank who, violates any provi
sion of this paragraph shall forfeit and 
pay a civil penalty of not more than 
$5,000 for each day during which such 
violation continues.
(ii) Notwithstanding clause (i), any 
bank which, and any institution-affili
ated party (within the meaning of sec
tion 3(u) of the Federal Deposit Insur
ance Act) with respect to such bank 
who—

( I )  (aa) commits any violation de
scribed in clause (i);
(bb) recklessly engages in an un
safe or unsound practice in con
ducting the affairs of such bank; 
or
(cc) breaches any fiduciary duty;

(II) which violation, practice, or 
breach—

(aa) is part of a pattern of 
misconduct;
(bb) causes or is likely to cause 
more than a minimal loss to such 
bank; or
(cc) results in pecuniary gain or 
other benefit to such party, 

shall forfeit and pay a civil penalty of 
not more than $25,000 for each day 
during which such violation, practice, 
or breach continues.
(iii) Notwithstanding clauses (i) and 
(ii), any bank which, and any institu-
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tion-affiliated party (within the mean
ing of section 3(u) of the Federal De
posit Insurance Act) with respect to 
such bank who—

(I) knowingly—
(aa) commits any violation de
scribed in clause (i);
(bb) engages in any unsafe or un
sound practice in conducting the 
affairs of such bank; or 
(cc) breaches any fiduciary duty; 
and

(II) knowingly or recklessly causes 
a substantial loss to such bank or a 
substantial pecuniary gain or other 
benefit to such party by reason of 
such violation, practice, or breach,

shall forfeit and pay a civil penalty in 
an amount not to exceed the applicable 
maximum amount determined under 
clause (iv) for each day during which 
such violation, practice, or breach 
continues.
(iv) The maximum daily amount of 
any civil penalty which may be as
sessed pursuant to clause (iii) for any 
violation, practice, or breach described 
in such clause is—

(I) in the case of any person other 
than a bank, an amount to not ex
ceed $1,000,000; and
(II) in the case of a bank, an 
amount not to exceed the lesser of—

(aa) $1,000,000; or
(bb) 1 percent of the total assets
of such bank.

(v) Any penalty imposed under 
clause (i), (ii), or (iii) may be as
sessed and collected—

(I) in the case of a national bank, 
by the Comptroller of the Currency;
(II) in the case of a State member 
bank, by the Board; and
(III) in the case of an insured non
member State bank, by the Federal 
Deposit Insurance Corporation,

in the manner provided in subpara
graphs (E), (F), (G ), and (I) of sec
tion 8(i) (2) of the Federal Deposit In
surance Act for penalties imposed (un
der such section) and any such assess

ment shall be subject to the provisions 
of such section.
(vi) Tha bank or other person against 
whom any penalty is assessed under 
this subparagraph shall be afforded an 
agency hearing if such bank or person 
submits a request for such hearing 
within 20 days after the issuance of the 
notice of assessment. Section 8(h) of 
the Federal Deposit Insurance Act 
shall apply to any proceeding under 
this subparagraph.
(vii) All penalties collected under au
thority of this subsection shall be de
posited into the Treasury.
(viii) For purposes of this paragraph, 
the term “violate” includes any action 
(alone or with another or others) for 
or toward causing, bringing about, 
participating in, counseling, or aiding 
or abetting a violation.
(ix) The Comptroller of the Curren
cy, the Board, and the Federal Deposit 
Insurance Corporation shall prescribe 
regulations establishing such proce
dures as may be necessary to carry out 
this subparagraph.

(G )(i) Each executive officer and each 
stockholder of record who directly or 
indirectly owns, controls, or has the 
power to vote more than 10 per cen
tum of any class of voting securities of 
an insured bank shall make a written 
report to the board of directors of such 
bank for any year during which such 
executive officer or shareholder has 
outstanding an extension of credit 
from a bank which maintains a corre
sponding account in the name of such 
bank. Such report shall include the fol
lowing information:

(7) the maximum amount of in
debtedness to the bank maintaining 
the correspondent account during 
such year of (a) such executive offi
cer or stockholder of record, (b) 
each company controlled by such 
executive officer of stockholder, or
(c) each political or campaign com
mittee the funds or services of which 
will benefit such executive officer or 
stockholder, or which is controlled
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by such executive officer or 
stockholder;
(2) the amount of indebtedness to 
the bank maintaining the correspon
dent account outstanding as of a 
date not more than ten days prior to 
the date of filing of such report of
(a) such executive officer or stock
holder of record, (b) each company 
controlled by such executive officer 
or stockholder, or (c) each political 
or campaign committee the funds or 
services of which will benefit such 
executive officer or stockholder;
(5) the range of interest rates 
charged on such indebtedness of 
such executive officer or stockholder 
of record; and
(4) the terms and conditions of 
such indebtedness of such executive 
officer or stockholder of record.

(ii) The appropriate Federal banking 
agencies are authorized to issue rules 
and regulations, including definitions 
of terms, to require the reporting and 
public disclosure of information by any 
bank or executive officer or principal 
shareholder thereof concerning any ex
tension of credit by a correspondent 
bank to the reporting bank’s executive 
officers or principal shareholders, or 
the related interests of such persons.

(H) For the purpose of this para
graph—

(i) the term “bank” includes a mutual 
savings bank, a savings bank, and a 
savings association (as those terms are 
defined in section 3 of the Federal De
posit Insurance Act);
(ii) the term “related interests of such 
persons” includes any company con
trolled by such executive officer, direc
tor, or person, or any political or cam
paign committee the funds or services 
of which will benefit such executive of
ficer, director, or person or which is 
controlled by such executive officer, di
rector, or person; and
(iii) the terms “control of a compa
ny” and “company” have the same 
meaning as under section 22 (h) of the 
Federal Reserve Act (12 USC 375b).

(I) The resignation, termination of em
ployment or participation, or separation 
of an institution-affiliated party (within 
the meaning of section 3(u) of the Feder
al Deposit Insurance Act) with respect 
to such a bank (including a separation 
caused by the closing of such a bank) 
shall not affect the jurisdiction and au
thority of the appropriate Federal bank
ing agency to issue any notice and pro
ceed under this section against any such 
party, if such notice is served before the 
end of the 6-year period beginning on the 
date such party ceased to be such a party 
with respect to such bank (whether such 
date occurs before, on, or after the date 
of the enactment of this subparagraph).

[12 USC 1972. As amended by acts of Nov. 10, 1978 (92 
Stat. 3690); Oct. 15, 1982 (96 Stat. 1520, 1523, 1526); 
Aug. 9, 1989 (103 Stat. 461, 473); and Dec. 19, 1991 (105 
Stat. 2359).]

(c) Jurisdiction o f courts; duty o f U.S. attor
neys; equitable proceedings; petition; expedition 
of cases; temporary restraining orders; bringing 
in additional parties; subpoenas. The district 
courts of the United States have jurisdiction 
to prevent and restrain violations of subsec
tion (b) of this section and it is the duty of the 
United States attorneys, under the direction of 
the Attorney General, to institute proceedings 
in equity to prevent and restrain such viola
tions. The proceedings may be by way of a 
petition setting forth the case and praying that 
the violation be enjoined or otherwise prohib
ited. When the parties complained of have 
been duly notified of the petition, the court 
shall proceed, as soon as possible, to the hear
ing and determination of the case. While the 
petition is pending, and before final decree, 
the court may at any time make such tempo
rary restraining order or prohibition as it 
deems just. Whenever it appears to the court 
that the ends of justice require that other par
ties be brought before it, the court may cause 
them to be summoned whether or not they 
reside in the district in which the court is 
held, and subpoenas to that end may be served 
in any district by the marshal thereof.

[12 USC 1973.]

(d) Actions by United States; subpoenas for 
witnesses. In any action brought by or on be-
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half of the United States under subsection
(b), subpoenas for witnesses may run into any 
district, but no writ of subpoena may issue for 
witnesses living out of the district in which the 
court is held at a greater distance than one 
hundred miles from the place of holding the 
same without the prior permission of the trial 
court upon proper application and cause 
shown.

[12 USC 1974.]

(e) Civil actions by persons injured; jurisdic
tion and venue; amount o f recovery. Any per
son who is injured in his business or property 
by reason of anything forbidden in subsection
(b) may sue therefor in any district court of 
the United States in which the defendant re
sides or is found or has an agent, without re
gard to the amount in controversy, and shall 
be entitled to recover three times the amount 
of the damages sustained by him and the cost 
of suit, including a reasonable attorney’s fee.

[12 USC 1975.]

(f) Injunctive relief o f persons against threat
ened loss or damages; equitable proceedings; 
preliminary injunctions. Any person may sue 
for and have injunctive relief, in any court of 
the United States having jurisdiction over the 
parties, against threatened loss or damage by 
reason of a violation of subsection (b), under 
the same conditions and principles as injunc
tive relief against threatened conduct that will 
cause loss or damage is granted by courts of 
equity and under the rules governing such 
proceedings. Upon the execution of proper 
bond against damages for an injunction im- 
providently granted and a showing that the 
danger of irreparable loss or damage is imme
diate, a preliminary injunction may issue.

[12 USC 1976.]

(g) Limitation o f actions; suspension o f limi
tations. (1) Subject to paragraph (2), any ac

tion to enforce any cause of action under 
this section shall be forever barred unless 
commenced within four years after the 
cause of action accrued.
(2) Whenever any enforcement action is 
instituted by or on behalf of the United 
States with respect to any matter which is 
or could be the subject of a private right of 
action under this section, the running of the 
statute of limitations in respect of every pri
vate right of action arising under this sec
tion and based in whole or in part on such 
matter shall be suspended during the pen
dency of the enforcement action so institut
ed and for one year thereafter: Provided, 
That whenever the running of the statute of 
limitations in respect of a cause of action 
arising under this section is suspended un
der this paragraph, any action to enforce 
such cause of action shall be forever barred 
unless commenced either within the period 
of suspension or within the four-year period 
referred to in paragraph (1).

[12 USC 1977.]

(h) Actions under other Federal or State laws 
unaffected; regulations or orders barred as a 
defense. Nothing contained in this section 
shall be construed as affecting in any manner 
the right of the United States or any other 
party to bring an action under any other law 
of the United States or of any State, including 
any right which may exist in addition to spe
cific statutory authority, challenging the legal
ity of any act or practice which may be pro
scribed by this section. No regulation or order 
issued by the Board under this section shall in 
any manner constitute a defense to such 
action.

[12 USC 1978.]
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